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THE 


PUBLISHER 


TO THE 


READER 


- e Reports (the firſt except the Lord Chief 


uſtice Vaughans Arguments that have been 

yet printed of Caſes adjudged fince His Ma- 

jeſties 9775 Neſtauration) though they are not Pub- 
liſbed under the Name of any Eminent Perſou, as ſome 
other Spurions Ones have been, to gain thereby a Re- 
putation, which in themſelves they could not Merit; 
yet have been Collected by a Perſon of Ability and Judg- 
ment, and Communicated to ſeveral of known Learn- 
ing in the Laws, who think them not Inferior to many 
Books of this Nature which are admitted for Autho- 
rity. A great and wel-ſpread Name may be Requiſite 
to render a Book Authentick, and to defend it from that 
common C enſure, of which this Age is become ſo very 
liberal. But its own worth is that only which can make 


it Uſeful and Inftruftive. 


The Reader will find here ſeveral Caſes (as well ſuch 
as have been Reſolved wpon our modern Acts of Parlia- 
ment, as others relating to the Common Law) which are 
prime Impreſſionis, and not to be found in any of the 
former Volumns of the Law; and the Pith and Subſtance 
of divers Arguments, as well as Reſolutions of the 
Reverend Judges, ou many other weighty and difficult 
Points. 


And 


— 


The Epiſtle. N 


And indeed, though in every Caſe, the main thing 
which it behoves Us to know, is, what the Judges take 
and define to be Law: yet the ſhort and tontiſe way of 
reporting it, which is affefled in ſome of our Books, doth 
very ſcantily anſwer the true and proper end of reading 
them; which is not only to know what is Law, but upon 
what Grounds and Reaſons tis adjudged ſo to be; other- 
wiſe the Student is many times at a loſs, and left in the 
dark; eſpecially where he finds other Reſolutions which 
ſeem to have a tendency to the contrary Opinion. 

In this reſpect, theſe Reports will appear to be more 
ſatisfaftory and inlightning than many others: ſeveral 
of the Caſes (eſpecially thoſe of the moſt iniportant Con- 
ſideration) containing in a brief and ſummary way what 
hath been offered by the Counſel Pro and Con, and the 
Debates of the Reverend Judges, as well as their Ulti- 
mate Reſolutions ; than which nothing can more Contri- 
bute to the Advantage of the ſtudious Reader, and to 
the ſetling and guidance of his judgment, not only in 
the Point controverted, but likewiſe in other matters of 
Law, where the Reaſon is the ſame. Ubi eadem ratio, 
idem jus. 

As to the truth of theſe Reports, though the modeſly of 
the Gentleman who Collected them, hath prevailed above 
the importunity of the Book-Scller, and he hath rather 
choſen to ſee his Book, than himſelf gain the Publick Ac- 
ceptation and Applauſe, whereby it hath loft ſome ſeem- 
ing Advantage, which the prefixing of his Name would 
have undoubtedly given it ; yet the Reader may reſt 
aſſured, that no little Care hath been raken to prevent 
any Miſtakes or Miſ-repreſentations. The Judgments 
having been examined, and the Authorities here cited 
induſtriouſly compared with the Books out of which they 


were taken. A 
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Errata. 


Nicholas Love the Father, if he ſhould ſo long live, lege ro Nicholas Love the Father for a term 


P's 40. line 2. a Conveyance with power, lexe a Conveyance reſerving a power, p. 50. 1.23. to 
7 


K years, if the Ceſtuy qat vits ot an of them ſhoald ſo long live, p. 54+ 1. 2.2. tenant for life, dele for 
life, p. 63. I. 25. pro Warr”, lege pro Defendinr', p. 105. I. 20. if renatit in tall granc a Rent, lege if te- 
nadt be, rendring a Rent, p. 112.1. 9. of the month next year, lege of the ſame moth, p. 127. K 20. 
ab inconventi lege ab inconvtnimnti,p. 128. 1. 2. and lining thereupon lege and linnen. Thercupon, &c. 
p. 136. 1. 9. left lege loſt, 1. 28. left lege loſt, p. 145.1. 20,21, repeated lege reported, p.170. L. 2. joymly 
to lege joyntly and feveralfy to, p. 190. 1. 31. 4's ground lege B's ground, p. 199. l. 3. n ſtranger, a 
renant in poſſeſſion lege a ſtranger tenant in poſſeſſion, p. 206. l. 20. Shrewsbury, the Liberties lege 
Shrewsbury, and the Libetries, p. 217. 1. 8. ſhillings given lege ſhillings be given, p. #28: l. 13 , ft 
would lege Mary, for if it were, it would, &c. p. 243. L 12. If he had lege that be had, p. 262. I. 13. 
a verbal requeſt lege a verbal diſcharge, p. i. l. 12. Heley lege Offiey, p. 205. I. 24. upon the Mer- 
chants lege upon the c of Merchants. 

The Caſes of Tris. Term, 29 car. 2. in Com B. end with page 270. and from that page to 299» 
through a miſtake of the Compoſer, it's printed C. B. inſtead of B. R. which the Reader iy deſired to 
to amend with his Pen. 
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REPORTS 


Of divers 


Select Caſes 


In the Reign of 


CAROPLT IL 


Term. Mich. 21 Car. II. 1669. in Banco Regis. 


Ne Mynn an Attomey entred a Judgment, by colour 
of a Warrant of Attomey, of another Term then 
was expreſſed in the Warrant 3 The Court con⸗ 

| ſulting with the Secondary about it, he ſaid, That 
if the Warrant be to appear and enter Judgment as of this 
Term 92 any time after, the Attomey may enter Judgment 
at any time during his life; but in the caſe in queſtion the 
Warrant of Attomey had not thoſe wozds, 02 at any time 
alter: Wherefore the Secondary was owered to conſider the 
charge of the party grieved, in ower to his reparation. 
Which the Court ſaid concluded him from bzinging his Action 
on the Cale. 


The Secondary ſaid, That in Trin. & Hil. Term they could 
not compel the party in a Habeas Corpus to plead and go to 
Trial the ſame Term, but in Michaclmas and Eaſter Term they 
could, 


— 


B Pr. 


Term. Mich. 21 Car. II. 1669. in B. R. 


Mr. Solicitor moved fo2 a new Writ of Enquiry into Lon- 
don, and to ſtay the filing of a foꝛmer, becauſe of exceſſive da⸗ 


mages given; but it was deuted. 


An Affidavit foz che changiug of a Venue made before the 
party was Arreſted, and allowed; 


Moved in Battery fo2 putting an Arm out of joint, that 
the party might be held to ſpecial Bail; but denied. Twiſd. 


Follow the courſe of the Court. 


Mr. Sanders moved to quaſh an Dyer made by the Juſtices 
ol Peace fo2 putting away an Apprentice from his Maſter, 
and ozdering the Paſter to give him ſo much Money. 
Keeling. The Statute of 5 Eliz. leaves this to their dif: 


cretion. 


An Jndictment was pzeferred in Cheſter fo2 aPerjury com- 
mitted in London: Fo2 which Keeling thꝛeatned to have the 
Liberties of the County Palatine ſeized, if they kept not 
within their bounds, 


Goodwin . Harlow. 


["Rro2 to reverſe a Judgment in Colcheſter, there being 
no appearance by the party, but Judgment upon thy de⸗ 
faults recoꝛded. Revers d. 


Twiſd. I there be a Judgment againſt thz#, you cannot 
take out Execution againſt one oꝛ two. 


Upon a motion fo2 a new Trial T wilden ſaid, That in his 
practice the Þeir in an Action of Debt againſt him upon a 
Bond of his Anceſtoz, pleaded riens per diſcent; the Plain- 
tiff knew the Defendant had levied a Fine, and at the Trial 
it was pꝛoduced: but becauſe they had not a Died to lead the 
uſes, it was urged that the uſe was to the Conuſoz, and his 
heirs, and ſo the heir in by veſcent : whereupon there was a 
Qerdic againſt him; and it being a juſt and due Debt, they 
could never after get a new Trial. ; 

Goſtwicke 
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Goſtwicke &- Maſon. 


Ebt fo2 Rent upon a Leaſe fo2 a year, and ſo from year ta 
year, quamdiu ambabus partibus placuerit ; there was a 
Qerdict fo2 the Plaintiff fo2 two years rent. Sanders moved 
in Arreſt of Judgment, that the Plaintiff alledges indeed 
that the Defendant entred and was poſſeſt the firſt year, 
but mentions no entry as to the ſecond, TwWiſd. The Jury 
have found the Rent to be due fo2 both years, and we will now 
intend that he was in poſſeſſion all the time foꝛ which the Rent 
is found to be due. 


Ag Pꝛohibition was pꝛaped to the Eccleſiaſtical Court at 
Cheſter to ſtay proceedings upon a Libel againſt one William 
— — fo? teaching School without Licence; but it was 

enied. | 


Redman & Edolfe. 


Reſpaſs and Ejectment by Oꝛiginal in this Court. Sanders 

moved in Arreſt of Judgment, upon a fault in the O2t- 
rinal : fo2 a bad Oziginal is not help d by Uerdic., But up⸗ 
on Mr. Liveſey's certifying that there was no Oziginal at all, 
the Plaintiff had Judgment, though in his Declaration he re- 
cited the Datginal, 


In an Action of Aſſault and Battery and TUounding 3 the 
Evidence to pꝛove a ]Novocation, was, That the Plaintiff put 
his hand upon his Swowd and ſaid, If it were not Aſlize time 
J would not take ſuch Language krom pou: The queſtion was, 
if that were an Aſſault? The Court agreed that it was not: fo? 
he declared, that he would not Aſſault him the Judges being in 
Town; and the intention as well as the ac makes an Aſſault, 
Therekoꝛe if one ſtrike another upon the hand oz arm, oꝛ breaſt, 
in diſcourſe its no Aſſault, there being no intention to Aſault 
But if. one intending to Aſſault; ſtrike at another and miſs 
him, this is an Aſſault : ſo if he hold up his hand againſt ano- 
ther and ſap nothing, it is an Aſſault. In the pꝛincipal caſe the 
Plaintiff had Judgment. 


13 2 Medlicotr 


Term. Mich. 21 Car. II. 1 669. in B R. 


Medlicott &. Joyner. 


Jectione firmæ. The Plaintiff at the Trial offer'd in Evi- 

dence a Copy of a Did that was burnt by the Fire; the 
Copy was taken by one Mr. Gardner of the Temple, who ſaid 
he did not examine it by the Dziginal, but he wait it, and it 
always lay by him as a true Copy: and the Court agreed to 
have it read; the oztginal Died being p2oved to be burnt. 
Twiſd. Feoſſie upon Condition is diſſeiſed, and a Fine levied, 
and five years paſs; then the Condition is broken: the Fe- 
offo2 may enter, fo2 the Diſſeiſoꝛ held the Eſtate ſubject to the 
Condition, and ſo did the Contzee, fo? he cannot be in of a 
better Eſtate then the Conizo2 himſelf was. 


—— 


Dawe &- Swayne. 


N Action upon the Caſe was bought againſt one foz 
ſuing the Plaintiff in placito debiti fo2 600 1. and falſly 
and maliciouſly affirming to the Bailſift of Weſtminſter, that 
he did owe him 600 1. whereby the Bailiff inſiſted upon extra⸗ 
ozdinary Bail, to his Damage, #c. The Defendant traverſes, 
abſque hoc that he did faiſlp and maliciouſly affirm to the Bat- 
liff of Weſtminſter that he did owe him ſomuch. Winnington 
moved in Arreſt of Judgment, that the Action would not lie; 
But the Plaintiff had Judgment. Keel. Tf there had been 
no cauſe of Action, an Action upon the Caſe would not lie, be- 
cauſe he has a recompence by Law, but here was a cauſe of 
Action. It ane ſhould arreſt you in an Action of 2000 l. to 
the intent that you ſhould not find Ball, and keep you from 
mactice all this Term, and this is found ta be falſly and ma- 
lictoufly, ſhall not you have an Action fo; this? this Twiſden 
ſaid he knew to have been Serjeant Rolls his Opinion. Morton, 
Foxleys caſe is, That if a man be outlaw d in another Coun⸗ 
ty, where he is not known, an Action upon the Caſe will le ; 
ſo an Action lies againſt the Sheriff, if reaſonable Bail be of: 
fered and refuſed, 


Twiſd. 


"Tem. Mich. 21 Car. IL 1 669. in B. R. 


Twiſd. If thre men being an Action, and the Defendant 
put in Bail at the Suit ot four, they cannot declare; but it 
be had put in Bail at the ſuit of one, that one might declare 


Judgment was entred as of Trinity Term fo2 the Queen 
Mother, and a (Uirit of Enquiry of damages was taken out 
returnable this Term, and ſhe died in the Uacation-time 3 
Reſolved, that the firſt was but an interlocutoy Judgment, 
and that the Action was abated by her death, Twiſd. Some 
have queſtioned how you ſhall come to make the death of the 
party appear between the Uerdic, and the day in Bank; and J 
have known it offer d by Affidavit, and by ſuggeſtion upon the 
Roll, and by motion. 


Troy an Attorney. 


| JN Jnfounation of Extoztion againſt Troy an Attomey ; 
Jt was moved in arreſt of Judgment, That Attozneys 

are not within any of the Statutes anainſ> Ertoztion, and 
therefoze the Infomation concluded ill, the concluſion being 
contra formam Statuti. Twiſd. The Statute of 3 Jac. cap. 7. 
is expreſs againſt Attoꝛnies. Keel. J think as thus adviſed, 
that Attoꝛnies are within all the Statutes of Ertozxtion. It 
was afterwards moved in arreſt of Judgment, becauſe the In⸗ 
foumation was inſufficient in the Law: fo2 Sir Tho. Fanſhawe 
infozmed, that Dr. Troy being an Attomey of the Court of 
Common Pleas, did at Maidſtone cauſe one Collop to be im- 
_ f02 9 8. 4 d. debt, at the ſuit of one Dudley Sellinger, 
c. and this was ad grave damnum of Collop, &c. but it is 
not erpreſſed in what Court he cauſed him to be impleaded; 
and that which the Defendant is charged with is not an of- 
fence, fo2 he ſaith that he did cauſe him to be impleaded, and 
recetved the money the ſame day, and perhaps he received the 
money after he had cauſed him to be impleaded: Then it is 
not ſufficiently alledged that he did illicite receive ſo much, 
and Ertoztion ought to be particularly alledged. No is there 
any Statute, that an Attoꝛney ſhall receive no moze than his 
juſt Fs. The profeſſion of an Attomey is at Common Law, 
and allowed by the Statute of Weſtm. 1. cap. 26. and the 
Sta- 
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Statute of 3 Jac. does not extend to this matter. Non con- 


{tat in this caſe, ff what he received was fo2 Fees 02 no: be⸗ 
fides the ſuit fo2 an offence againſt that Statute muſt be 
bꝛought by the party, not by Str Tho. Fanſhawe. Keel. JF 
the party grieved will not ſue fo2the penalty of treble damages 
given by that Statute; yet the King may pzoſecute to turn him 
out of the Roll. Twiſd. J doubt that: no2 is it clear, whe- 
ther an Inkozmation will lie at all upon that Statute oz not, 
fo2 the Statute does not ſpeak of an Inkozmation. Keel: 
Cihenever a Statute makes a thing criminal, an Inkozmati⸗ 
on will lie upon the Statute, though not given by erp2eſs 
wozds. Twild. It appears here, that this money was not 
received of his Client, fo2 he was againſt Collop. But he 
ought to ſhew in what Court the impleading was; fo2 other- 
wiſe it might be befoze Mr. Major in his Chamber. To 
which the Court agra d. So the Inkoꝛmation was quaſh d. 


— —— bö— — 


Burnet & Holden. 


Here were theſe two points in the caſe. i. Tf the Oe- 

fendant dye after the day of Niſi prius, and befo2e the 
Day in Bank, whether the Judgment ſhall be ſald to be given 
in the life of the Defendant 2? 2. Admit it ſhall, yet whether 
the Erecuto? ſhail have the advantage taken from him, of re- 
taining to ſatisfie his own debt. To the firſt it was laid, that 
the Act of Parliament only takes away a Krit of Erro2 in 
ſuch caſe,but there is no day in Bank to plead. It was oꝛder d 


to ſtand in the paper. 


Corporation of Darby. 


He Cowo?ation of the Town of Darby preſcribe to have 
Common ſans number in groſſe. Sanders. J conceive it 
may be by pꝛelcription: what a man may grant, may be pꝛe⸗ 
ſcribed fo2 3 Co. Lit. 122. ts expreſs, Keel. In a Fogeſt the 
King may grant Common fo2Sheep, but you cannot preſcribe 
fo2 it. And if you may pzeſcribe fo2 Common ſans number in 


groſſe, then you may dive all the Cattel in a Fair 3 the 
om- 


* 
— 3 
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Common. Sanders. But the pꝛeſcription is fo2 their own 
Cattel only. Twiſd. Jf you pꝛeſcribe foꝛ common ſans num- 
ber appurtenant to Land, you can put in no moze Cattel then 
what is pꝛopoꝛtionable to your Land; fo2 the Land ſtints you 
in that caſe to a reaſonable number. But if you preſcribe fo2 
common ſans number in groſſe, what is it that ſets any bounds 
in ſuch caſe ? There was a caſe in Glyn's time between Maſ- 
ſelden and Stoneby, where Maſſelden pꝛeſcribed fo2 common 
ſans number, without ſaying levant & couchant, and that be⸗ 
ing after a Uerdic, was held good; but if it had been upon a 
Demurrer, it would have been otherwiſe : Liveſcy ſaid he was 


agent fo2 him in the caſe, 


Bucknall & Swinnock. 


Ndebitat. Aſſumpſit foꝛ money received to the Plaintiſſs 
uſe; the Defendant pleads ſpecially, that poſt aſſumptio- 
nem prædictam there was an agreement between the Plain⸗ 
tiff and Defendant, that the Defendant ſhould pay the money 
to J. S. and he did pay it accoꝛdingly. The Plaintiff demurrs. 
Jones. This plea doth not only amount to the general iſſue, 
but is repugnant in it ſelf, It was put off to be argued. 


— 


Hall verſus Wombell. 


e queſtion was, whether an Action of Debt would lie 
upon a Judgment given by the Commiſſioners of Ex- 
£i 


e upon an Inkoꝛmation befoze them. Adjornatur. 


Vaughan &- Caſewell. 


A Writ of Erro2 was bꝛought to reverſe a Judgment given 
at the grand Seſſions in Wales, in a Writ of Quod ei 
deforciat. Sanders. The point in Law will be this; whether a 
Teuants vouching a Uouchee out of the line, be peremptoꝛy 
and final, oꝛ that a Reſpondeas ouſter ſhall be — ? 
r. 


* 
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Mr. Jones. In an Aſſiſe the Tenant map vouch another 
named in the Writ 9 H. 5. 14. and ſo in the Com. fo. 89. b. 
but a voucher cannot be of one not named in the TUrit, be- 
cauſe it is feſtinum remedium. Jn Wales they never allow 
foreign vouchers, becauſe they cannot bzing them in. Jf 
there be a Counterplea to a Aoucher, and that be adjudged 
in another Term, it is always peremptozy ; otherwiſe, if it 
be determined the ſame Term, 


An Action of Trover and Converſion was bought againſt 
husband and wife, and the wife arreſted. Twiſd. The wife 
muſt be diſcharged upon Common bail: ſo it was done in the 
Lady Baltinglaſle's caſe. And where it is ſaid in Crook, that 
the Mike in ſuch caſe ſhall be diſcharged, it is to be under⸗ 
ſtood that ſhe ſhall be diſcharged upon Common bail, So 
Livcſcy (aid the courſe was. 


It was ſaid to be the courſe of the Court, That if an 
Attowmey be ſued time enough to give him two Rules to 
plead within the Term, Judgment may be given, otherwiſe 
not. 


— * 


Ruſſell &- Collins. 


AP Aſſumpſit was bꝛought upon two ſeveral p2omiſes, 

and entire damages were given. Moved by Mr. 
Sympſon in arreſt of Judgment, that fo2 one of the p20- 
miles an Action will not lie: Jt was a general indebita- 
tus pro opere facto; which was urged to be too general 
and uncertain, But per Cur' it is well enough, as pro 
mercimoniis venditis & pro ſervitio, without mentioning 
the Goods 02 the Service in particular. And the Platntift 
had Judgment, 


"Wo 


—C  —y 


— 


-- 
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Dyer verſus Eaſt. 


' A N Action upon the Caſe upon a pꝛomiſe foꝛ Mares that 
the wife tek up fo2 her wearing Apparel; Polyxfen moved 
fo2 a new Trial. Keel: The husband muſt pay fo2 the wives 
Apparel, unleſs ſhe does elope, and he give notice not to truſt 
her: that is Scott & Manby's cafe : which was a hard Judg⸗ 
ment, but we will not impeach it. The Plaintiff had 

Judgment. | 


Beckett & Taylor. 


Ebt upon a Bond to ſubmit to an Award. Exception 

was taken to the Award, becauſe the concurrence of 

a third perſon was awarded, which makes it void: They 

award that one of the parties ſhall diſcharge the other from 

his undertaking to pay a Debt to a third perſon $ and it was 

pꝛetended that the third perſon being no party to the ſubmiſſt: 

:4 on, was not compellable to give a diſcharge. But it was an- 

fwered that he is compellable, fo2 in caſe the debt be paid him, 

he is compellable in equity togive a Releaſe to him that had un⸗ 

dertaken to pay it. Rolls t part 248. & Giles & Southwards 
caſe. Mich. 1653. Judgment niſi. | 


5 Seventeen Serjeants being made the 4th of November, a 

655 day oꝛ two after Serjeant Powis, the Junior of them all coming 
to the Kings Bench bar, the Lozd Chief Juſtice Keeling told 
him, that he had ſomething to ſay ta Him, viz. That the Rings 
which he and the reſt of the Serjeants had given, weighed but 
12 s, apiece; whereas Forteſcue in his book de laudibus legum 
Angliz ſays, Chat the Rings given tothe Chief Juſtices, and to 
the Chief Baron, ought to weigh 20 8. apiece: and that he 
ſpake this not expecting a recompence, but that it might not 
be dꝛawn into a p2eſident 5 and that the young Gentlemen 
thete might take notice of it, 


EFV 


i 


10 Tam Mick: 21 Cor. IE 1669, Br R. 


Clerke ver Rowell / Phillips. 


; Trial ab bar in'Ejectment fo2 Lands lettied by Sip Pexall 

Brockhurſt The Court faid; a Trial againſt others ſhalt 

not be gwen in Evidence in this caule. And Twiſden ſatd, that 

an Entry to deliver a Declaration in Sjec ment ſhould nos 

wozk to avdid a Fine; bud that it muſh be an eppꝛeſs 

— Upon which laſt matter the Plaintiff was non⸗ 
uit. 


Redmans Caſe. 


JE was moved, that one Redman an Attomey of the Court, 
who was going into Ireland, might put in ſpecial Ball. 
Twiſd. A Clerk of the Court cannot put in bail. You have 
filed a Bill againſt him, and fo waved his putting in bail. 
Keel. Pou may remember Woolly's cafe ; that we diſcharged 
him by reaſon of his p2tviledge; any took Common bail. 
Twiſd. Pou cannot declare againſt him in cuſtodia Bug 
though we cannot take bail, yet we may commit him, and 
then deliver him out by mainpernancy. Jones. I he be in 
Court in propria perſona, pou cannot pꝛocad againſt his 
— The Court agrad that the Attomey ſhould not put in 
il, 


4 12 7 Err 


Grafton. 
G8 one of the Companp of Dꝛapers, was bought 


by Habeas Corpus. In the Retutn, the cauſe of his 
Impxforrnent was alledged to de, fo2 that being choſen of the 
Livery, he refufed to ſerve. Per Cur they might have fined 
him, and have brought an Action of Debt f the ſum t but 
they could nor impaiſon him. Keel. The Court of Alveemen 
map impꝛiſon a man that ſhall refuſe to accept the Office of 
Alderman, becauſe they are a Court of Recoꝛd, and they may 
want Aldermen elſe, So he was releaſed, k 
t 


| 3 LS 
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It was moved fo2 the Plaintiff, that a perſon named in the 
ſimul cum being a material CUitneſs, might be ſtruck out, 
and it was granted. Keel. ſaid, That if nothing was pꝛoved 
againſt him, he might be a Witneſs fo2 the Defendant. 


Clerke & Heath. 


Jectione firmæ. The Plaintiff claims by a Leaſe from Th. 
Prin, Clerke. Objected, That Prin had not taken the 
Dath accoꝛding to the Act foꝛ Unifowmityz whereupon he pꝛo⸗ 
duced a Certificate of the Biſhop that had only a ſmall bit of 
ax upon it. Twiſd. If it were ſcaled, though the Seal be 
bꝛoken off, yet it may be read, as we read Recoveries after 
the Seal bzoken off; and J have ſeen Adminiſtration given in 
Evidence after the Seal bzoken off, and ſo Wills and Orr ds. 
Accowdingly it was read. Obj. The Church is ipſo facto void 
by the Act of Unifoꝛmity, if the Incumbent had no Epiſcopal 
dination. So they ſhewed that Prin was ozdained by a 
Biſhop. It was likewiſe pꝛoved that he had declared his al⸗ 
ſent and conſent to the Common Pꝛaper in due time, befoze 
St. Bartholomew's day, Then it was Urged, that the Act 
does not confirm the Plaintiffs Leſſo2 in this living; fo2 that 
it is not a living with Cure of Souls; fo2 it has a Uicarage 
endowed; Twild. It it be a living without Cure, the Act 
does not extend to it. Mr. Solicitor. The Pꝛeſentation does 
not mention Cure of Souls. (So they read a Preſentation 
of a Recfo2, and another of a Uicar, in neither of which any 
mention was made of Cure of Souls: but the Uicars was 
reſidendo.) Tf both be pzeſentative, the Cure ſhall be inten⸗ 
ded to be in the Uicar. Keeling. Thy may not both have 
the Cure? Sol. Jf the Aicar be endowd, the Reco? is dif- 
charged of Reſidence by Act of Parliament. Twiſd. Syno- 
dals and Pꝛocurations are duties due to the Oꝛdinary; which 
Cicars, when the Parſonages are impꝛopziated, always pay: 
but J queſtion whether they that come into a Church by Pꝛe⸗ 
ſentation to, and Inſtitution by the Biſhop, have not always 
the Cure of Souls? It is true in Donatives, where the Pi- 
niſters da not come in by the Biſhops Inſtitution, there is 
no Cure: but they that come in by Inſtitution of the 
Biſhop, have their power delegated E them krom him, and 
| 2 gene- 


— 
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generally have Cure of Souls. Solic. There are ſeveral 
Recozies without Cure. Twiſd. TUhen came Rectozies in? 
Morton. After the Counſel of Lateran, and Uicars came in 
in the. Seventeenth year of King John. Moreton: Be- 
foe the Councel of Latcran, the Biſhop did pzovide Teach- 
ers, and received the Tythes himſelf ; but ſince he hath 
appointed others to the charge, and ſaith, accipe curam 
tuam & meam. Keeling & Twiſden. Jt is ſaid ſo by 
my Low Coke, but not done, Twiſden. TUherever 
there is a Cure of Souls, the Church is viſitable, ef- 
ther by the Biſhop, if it belong to him: i to a Lay:-man, 
he muſt make Delegates : if to the King, my Low Keeper 
does it. And where a man comes in by. Preſentation, 
he is prima facie viſitable by the Biſhop. Keeling. J take 
it, that whoever comes in under the Biſhops Jnſtitution, 
hath the Cure. Twiſden, Grendon's Caſe is expꝛeſiy, That 
the Biſhop hath the Cure of Souls of all the Dioceſs, and 
doth by Inſtitution transfer it to the Parſon : ſo that prima 
facic, he that is inſtituted hath the Cure. The Uicarage is 
derived out of the Parſonage; and if the Uicar come to po- 
verty, the Parſon is bound to maintain him. Twiſd. There 
is an Appꝛopꝛiation to a Copozation 3 the Cozporation cannot 
have Cure of Souls, being a body Politick; but when they 
appoint a Uicar, he coming under the Biſhop by Inſtitution, 
hath Cure of Souls: and a Donative, when it comes to 
be Pueſentative, hath Cure of Souls. Keeling agreed; 
Twiſd. Me hold that when the Recto2 comes in by Inſtituti⸗ 
on, the Biſhop hath power to viſit him fo2 his Doctrine and 
his life; fo2 he hath the particular Cure, but the Biſhop 
the general; and that the Biſhop hath power to depzive 
him. 


Pc 


— 


Abbot &» Moore. 


Oe Plaintiff declares, That whereas one William Moore 
was indebted to him 210 l. and whereas the ſaid Wil- 


liam Moore had an Annuity out of the Defendants Lands, 
That the Defendant in conſideration that the Plaintiff han 
ag rad that the Defendant ſhould pay ſo much money to the 
Plaintiff, the Oefendant did pꝛomiſe to pay it, After a = 

>, 
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dict, it was objected in arreſt of Judgment, that here was not 
any conſideration 3 and the Court was of that opinion. Then 
the Plaintiff would have diſcontinued, but the Court would 


not ſuffer that after a Aer dia. 


Sir Edward Thurland moved to quaſh an Der made by the 
- Juſtices of the Peace fo2 one to ſerve as Conſtable in Home- 
by. Moreton. If a Leet neglect to chuſe a Conſtable, 
upon complaint to the Juſtices of Peace, they ſhall by the 
Statute appoint a Conſtable, Twiſd. In this caſe there are 
Affidavits, that there never was any Conſtable there. And J 
cannot tell whether oꝛ no the Juſtices of Peace can ere a 
Conſtablewick where never any was befoze : if he will not be 
ſwozn, let them indict him fo2 not erecuting the Office, and 
let him traverſe, that there never was any ſuch Office there. 
Keeling. Go and be ſwoꝛn, 02 if the Juſtices of the Peace com⸗ 
mit you, bzing your Action of Falſe Impuſonment. Twiſd. 
I there be a Court Leet that hath the choice of a petty Con- 
ſtable, the Juſtices of Peace cannot chuſe there : And if it 
be in the HÞupdzed, J doubt whether the Juſtices of Peace 
can make moze Conſtables then were befoze, High-Conſta- 
bles were not ab origine, but came in with Juſtices of the 
Peace. 10 H. 4. Keel. & Morton cont. Moreton. The book 
of Villarum in the Exchequer ſets out all the Aills, and there 
cannot be a Conſtablewick created at this day. Jn this caſe 
the Court oꝛdered him to be (worn. Thurl. It they chuſe a 
Parliament⸗ man Servant Conſtable, they cannot ſwear him. 
Twiſd. J do not think the pziviledge extends to the Tenant of 
a Parliament man, but to his Servant. 


Bliſſett & Wincott. 


o perſons committed fo2 being at a Conventicle, were 
bꝛought up by Habeas Corpus. Twiſd. To meet in Con- 
venticles itt ſuch numbers as map be affrighting to the people, 
and in ſuch numbers as the Conſtable cannot ſuppꝛeſs, is a 
breach of the Peace, and of a perſons Recognizance fo2 the 
ood behaviour. Note, this was after the late Ac again(> 

onventicles expired. 
Lee 


\ 


— 
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Lee & Edwards. 


N Action upon the Caſe was bzought upon two pꝛomiſes, 
1 I. In conſideration the Plaintiff would beſtow his la- 
bour and pains about the Defendants Daughter, and would 
cure her, he did pꝛomiſe to pay ſo much koz his labour and 
pains, and would alſo pay fo2 the Medicaments. 2. That in 
conſideration he had cured her, he did p2omiſe to pay, cc. 
Raymond moved in arreſt of Judgment, that he did not aver 
that he had cured her, the conſideration of the firſt pꝛomiſe be⸗ 
ing future, and both pꝛomiſes found,and entire damages given, 
Twiſd. It is well enough; fo2 now it lies upon the whole Re- 
cow, whether he hath cured her oz no: if it had reſted upon 
the firſt pꝛomiſe, it had been nought. And in the ſecond pꝛo⸗ 
miſe there is an aberment, that he had cured her. So that 
now after a Cerdict it is help d, and the want ok an aver⸗ 
ment is holpen by a UGerdict in many caſes. Judgement 
niſi, &c. 
Twiſd. Tf a man be in pꝛiſon, and the Barſhal dye, and 
the Paiſoner eſcape, there is no remedy but to take him 


Twiſd. Pleas in abatement come too late after impar⸗ 
lance. 


Hall & Sebright. 


N Action of Treſpa(s, wherein the Plaintiff declared, 
That the Defendant on the 24th of January, did enter 

and take poſſeſſion of his. houſe, and did keep him out of poſ- 
ſeſſion to. the day of the exhibiting the Bill The Defendant 
pleads, that ante prædict. tempus quo, ſc. &c. the Plaintiff 
did licence the Defendant to enjoy the houſe until (uch a day. 
Saunders. The plea is naught in ſubſtance t fo2 a licence to 
enjoy from ſuch a time, to ſuch a time, is a Leaſe, and ought 
to be pleaded as a Leaſe, and not as a Licence: it is a cer⸗ 
tain preſent Intereſt. Twiſd. It is true 5 H. 7. fo. 8 — 
ä t 


— ITY * 
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That if one doth litenre another to enjoy His houls till ſuch 
a time, tt is a Leaſe; dur whether it may not be pleaded as 
u Lieence, habe knorr tt voubted; Judgment niß, Sc. 


Coppm verſus Hernall 
Wiſden ſaid upon a motion in arreſt of Judgment, be: 
cauſe an Award was not good, thatthe Ampirage could 
not be made, till the Arbitratozs time were out: And if any 


ſuch power be gtven to the Umpire, its naught in its conſtitu- 
tion, fo2 two perſons cannot have a ſeveral Jurisdicion at one 


and the (ame time. 


The Law allows the Defenvant a Copy of the Pannel to 
pwvtde himſelt fo2 his challenges; 


hs the. Mt th. 


1 n. . —.— 


Cttion upon the Cate upon poiſe, in eonfideration 

that the Plainttff would affeercre; inſfead ot afferre, t. 

t was moved in arreft of Judgment: & Cr. 3 part. 466. was 

nerd Bedel & Wingfield. Twiſd. J temember diſtrictionem 

1 cannot be help v: fo neither vaccaria inffeay 

__ vicarin, Bo the Eoutt gave directions to ſee it it were eight 
upon 


— 


Holloway 


TY: Condition of a Bond fox pertoꝛmance of Covenants 
in an Indenture, doth eftop to ſay there is no ſuch 
_ but doth not eſtop to ſay there are no Cove: 


Keel. 
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Keel, The courſe of the Court is, that if a man be bzought 
in upon a Latitat fo2 20 1..02 30 l. we take the bail fo2 no mote, 
but pet he ſtands bail fo all Actions at the ſame parties ſuit 3 
otherwiſe if a ſtranger bzing an Action againſt him. Twild. 
They cannot declare till he hath put in Bail, and when we 
take bail, it is but fo2 the ſum in the Latitat, perhaps 301. 
02 40 1. but when he is once in, he map be declared againſt 
fo2 200 l. | 


— 


Smith verſus Wheeler. 


CUrit of Erro2 was bꝛought to reverſe a Judgment gi- 
ven in the Common Pleas upon a ſpectal Uerdict in an 
Ejectione firmæ. The Jury found that one Simon Mayne was 
poſſeſt of a Recto2y fo2 a long term, and having conveyed the 
whole term in part of it to certain perſons abſolutely, he con- 
veyed his term in the reſidue, being two parts, in this man- 
ner; ic. in truſt fo2 himſelf during like, and afterwards in 
truſt fo2 the payment of the Rent reſerved upon the oꝛiginal 
Leaſe, and fo2 ſeveral of his Friends, &c. Pꝛovided, that if 
he ſhould have any iſſue of his body at the time of his death, 


then the truſts to ceaſe, and the Aſſignment to- be in truſt fo2 


ſuch iſſue, #c, and there was another Proviſo, that if he were 


minded to change the uſes, o2 otherwiſe to diſpoſe of the pꝛe⸗ 
miſſes, that he ſhould have power ſo to do by witing in the 


preſence of two 02 moze Witneſſes, 02 by his laſt Uill and 


Teſtament. They further find, that he had Iſſue male at the 


time of his death, but made no diſpoſition purſuant to his 
power: and that in his life time he had committed Treaſon, 
and they find the Act of his Attainder. The queſtion was, 
whether the reſt of the term that: remained unerpired at the 
time of his death, were fozfeited to the King? The points 


. made were two. 1. Whether the Deed were fraudulent 2 
2. Whethet the whole term were not fozfeited by reaſon of the 
truſt, oz the power. of revocation, Pemberton argued, that 


the Deed was kraudulent, becauſehe took the p2ofits during 
his life, and the Aſſignees knew not of the Deed of truſt. The 
Court hath in theſe caſes adjudged fraud upon circumſtances 
appearing upon Recow, without any Uerdict : the caſe that 
comes neareſt to this is in Lane; 42. &c. The King againſt 


the 


— — 
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the Earl of Nottingham and others. 2dly, pe argued, that 
there was a Truſt by expꝛeſs woꝛds; and if there be a Truff, 
then not only the Truſt, but the Eſtate, is veſted in the King 
by the erp2eſs wozds of the Stat. of 33 Hen. 8. The King in⸗ 
deed can have no larger Eſtate in the Land, then the perſon 
attainted had in the Truſt; and if this Conveyance were in 
Truſt fo2 Simon Mayne only during his life, the King can 
have the Land no longer; but he conceived it was a Truſt 
fo2 Simon Mayne during the whole term. A Truſt, he ſald, 
was a right to receive the p2ofits of the Land, and to diſpoſe 
of the Lands in Equity. Now if Simon Mayne had a right 
to receive the pꝛolits, and a pzeſent power to diſpsſe of the 
Land, he took it to be a Truſt fo2 him: and that conſequent- 
ly by his attainder it was fozfeited to the King, Coleman 
contra: As fo? the matter of Fraud, firſt there is no Fraud 
found by the Jury, and fo2 you to judge of Fraud upon Cir⸗ 
cumſtances, is againſt the Chancellor of Oxfords caſe, roth 
Rep. As fo2 the Truſt, it muſt be agreed, that if there be 
any either Truſt oꝛ Condition by conſtruction upon theſe Pꝛo⸗ 
viſoes in Simon Mayne in his life, between Mich. 1646. and 
the time of making the Ac, the Truſt will be veſted in the 
King: but whether will it be veſted in the Ring, as a Truſt 
02 as an Eſtate? Fo2 Jam inkozmed, that it Hath been ad⸗ 
judged between the King and Holland; Styles Reports ; That 
if an Alien purchaſe Copy-hold Lands, the King ſhall not 
have the Eſtate, but as a Truſt; and the particular reaſon 
was, becauſe the King ſhall not be Tenant ts the Lo of the 
Mannoz. Keeling. The Act of Parliament takes the Eſtate 
out of the Truſtees, and puts it in the King. Coleman. But 
I ſay here is no Truſt fozfeitable. By the body of the Dird 
all is out of him. It a man makes a feoffment in Fer to the 
uſe of his Till, becauſe he hath not put it out of him, there 
ariſes an Uſe and a Truſt fo2-himſelf. But in our caſe, he 
hath put the Uſes out of himſelf : fo2 there are ſeveral Aſes 
declared. But there is a further difference: if Simon Mayne 
had declared the Aſe to others abſolutely, and had reſerved lt- 
berty to himſelf to have altered it by his Will, that might 
have altered the caſe : But here the Proviſo is, That if at the 
time of his death he ſhall have a Son, ac. ſo that it is reduced 
to him upon a Condition and Contingency. As to the power 
of Revocation, he cited the Duke of Norfolks caſe in Engle- 


fields caſe; which Twiſd. ſaid came ſtrongly to this. Adjourned: 
V. infr fl D In 
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Pryn verſus Smith. 


Cire Facias in this Court, upon a Recognizance by wap 
\ 3 of Bail upon a TUrit of Erro2 in the Exchequer Cham- 
ber. The Defendant pleaded, that the Plaintiff did after 
Judgment ſue foꝛth a Capias ad fatisfaciend. out of this Court 
to the Sheriff of Middleſex, whereupon he was taken in Ex- 
ecution, and ſuffered to eſcape by the Plaintiffs own conſent, 
Jones. Te have demurred becauſe they do not lay a place 
where this Court was holden, no2 where the Plaintiff gave 


his conſent. 


Redman & Pyne. 


N Action upon the Caſe was bꝛought fo2 ſpeaking theſe 
words of the Plaintiff, being a CA atch maker, viz. He 
is a bungler, and knows not how to make a good piece of work: 
but there was no colloquium lafd of his Trade; Pemberton. 
The Jury have ſupply'dthat, having found that he is a CUatch- 
maker. And it is true, that wozds ſhall be taken in mitiori 
ſenſa : but that is when they are doubtful : Caudry's caſe : 
1 Cro. 196. Twiſden. J remember a Shoe-maker bzought 
an Action againſt a man, fo2 ſaping that he was a Cobler: 
And though a Cobler be a Trade of it ſelf, yet held that the 
Action lay in Glyn's time. Saunders. It he had ſaid that he 
could not make a good Match, it would have been known what 
he had meant: but the wozds in our caſe are indifferent, and 
perhaps had no relation to his Trade. ©Owered to ſtay. 


Vere & Reyner. 


N Action upou the Caſe upon a pzomiſe to carry duas ca- 
rectatas, &c. Rotheram. Its uncertain whether carectata 
ſignifies a Hoꝛle load, oꝛ a Cart load. Judgment niſi, &c. 


D 2 Twiſt: 
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Twiſd. J habe known, if a Judgment be given, and there 
is an agriement between the parties not to take out Execution 
— — Term, and they do it befoze, that the Court has ſet 

aſide. 


One H2outght up by Habeas Corpus out of the Cinque-Ports, 
upon an Infomation fo2 breaking Puſon, where he was in up- 
Suppoſe a man be arreſted in the Cinque-Ports fo2 a mattet 
ariſing there, and then another hath cauſe to arreſt him here, 
ts there not a way to bzing him up by Habeas Corpus? Barrell. 
It was never done, but there has bien a Habeas Corpus tht- 
ther ad faciend. & recipiend. Keel. It a man be in Puſon in 
the Flat, we bzing him up by Habeas Corpus, in caſe there be 
a Suit againſt him here. Twiſd. TUhere ſhall ſuch a man be 
ſued, upon a matter ariſing out of the Cinque-Ports ? Barrell. 
If it be tranſitoꝛy, he muſt be ſued there; if local, elſewhere, 
Twiſd. Then you grant, if local, that there muſt be a Habeas 
Corpus. And ſo it was allowed in this caſe. 


Two Juſtices of Peace made an Ower, in Seſſion⸗time, 
againſt one Reignolds, as reputed Father, fo2 the kte ping of a 
%Baſtard-child: Reignolds appealed to the ſame Seſſions, 
where the Juſtices made an Omer that one Burrell ſhould kap 
it, Jones moved to ſet aſide this Dwer, though an Dwer of 
Seſſions upon an Appeal from two Juſtices 3 becauſe he ſaid 
the firſt Der being made in Seſſion time, that Seſſions could 
not be ſaid to be the next within the Stat. of 18 Eliz. and be- 
cauſe the Juſtices at the Seſſions, did notquaſh the Oder made 
by two Juſtices. Keel. They ought to have done that. Twiſd. 
They map vacat the firſt Dwer, and refer it back to two Ju- 
ſtices as res integra. The Oꝛder being read, one clauſe of it 
was, that Burrell ſhould pap 12 d. a wirk fo2 kirping the 
Child, till it came to be twelve years of age: which Twiſden 
ſaid was ill, fo2 it ought to be ſo long as it continues charge: 
able to the Pariſh : The parties were bound over to appear at 
the next Aſſiꝛes in Eſſex, 


Darby- 
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Darby-ſhire verſus Cannon. 


Ympſon moved, that the Defendant having ſubmitted to He 7. 4 . 40 2: 
a Rule of Court fo2 referring the matter, and not per- ; 
ouning the Award, an Attachment might be granted againſt Je . (ore - 
him. TUhich was granted: but when the party comes in 
upon the Attachment, he may alledge, that the Award is void; 
— 2 it appear to be lo, he ſhall not be bound to ger⸗ 
MM * 


Owen Hannings. 

Na Trial at Bar upon a Scire facias to avoid a Patent of 

the Office of Searcher, exception was taken to a (Uitneſs, 
that he was to be Deputy to the party that would avoid the 
Patent. Twiſd. If a man pꝛomile another, that if he recover 
his Land, the other ſhallþave-a Leaſe of it, he is no good CUit- 
neſs: ſoneither is this man; But by the Opinions of the 
thxr other Judges he was allowed, becauſe the Suit here is 
between the King and the Patent. 


— 


Worthy &-Liddall. 


— moved fo2 a Prohihition to the Spiritual Court, 
ina Suit there, fo2 calling the Plaintiff Whore. LWiſd. 
nions have bien pro and con upon this point. The Spi⸗ 
ritual Court has a Jurisdiction in caſes of cUhoꝛedom and 
Avultery 3 but if Suits there were allowed fo2 ſuch railing 
wows, they would have wonk enough from Billingſgate.. 
Saunders telped upon this, that; they, were only wozds of 
heat. Keel. They are Judges of that. Saunders. In Mich. 
I1 Jac. Rot. 664. Cryer verſus Glover. in Com. B. The ſug- 
geſtion was, that che ſtruck him, and he ſaid, thou 15 a 
CWhoze,. and J was never ſtruck, by a Mhores hand bekoze: 
there, a-Pzohibition was granted, and J conceive the reaſon 
was; becauſe there was a pzovocation 3 fo. in our caſe, 0 ap 

pears; 


\. 
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pears, that they were Scolding. Acco ding 15 Jac. Rot. 325. 
Short verſus Cole, & 15 Car. 2. betwien Loveland & Gooſe, 


The Court refiiſed to grant a Pꝛohibition. 


— 


Maddox. 


Wi moved fo2 a Prohibition to the Spiritual Court 
fo2 one Maddox, Jncumbent of a Donative within the 
Diocels of Peterborough, who was cited into the Spiritual 
Court fo2 marrying there without a Licence; and cited 
Fairechilds caſe, Yel. 60. But per Keeling, Moreton & Raines- 
ford, the Prohibition was denied. Twiſden doubted ; but 
ſald, if they might puniſh him in the Eccleſiaſtical Court 
pro reformatione morum, at leaſt they could not depzive 


him; | 


Doctor Poordage. 


Artue moved fo? a tit of Pꝛiviledge fo2 him, he being 

a practiſing Phyſitian in Town, and choſen Conſtable 

in a Pariſh. The Court ſaid, if the Office go by Houſes, 

he muſt make a Deputy. But upon conſideration the moti⸗ 

on was refuſed ; and a difference made between an Attomep 

02 Barriſter at Law, and a Phyſitian: the fozmer enjoy their 

Puviledge, becauſe of their attendance in publick Courts, 

and not upon the account of any pꝛivate buſineſs in theit 

Chambers: and a Phyſitians Calling is a pꝛivate Calling. 
TUherefoze they would not introduce new Pzeſfidents. 


Sir John Rirle verſus Olgood, 


N Action fo2 wozds, viz. Sir John Kirle is a forſworn 

Juſtice, and not fit to be a Juſtice of Peace, to fit upoh 
the Bench; and ſo I will tell him to his face. Moved in ar: 
reſt of Judgment, becauſe to ſay a man is fozx\wom, is not 
Actionable, to; it may be underſtood of ſwearing in common 
dil⸗ 


—— 
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ut. Jones. They are Amtonabie, befanſe to by 
ace. yd e 4 Rep. & I Hob. 
Though a many Office is not named, yet ff the werds dv re 
fer in themſelves, oz are applyed to it, they are ddionadie: 
in out cafe. Winningror, They are not , fo} 
they admit of a con in mitiort ſenſa : in Srakely's cafe 
that has bien efted, corupeior in his Office ts fr 
plyed, but not in this cafe. Rolls 56. Keefing. He catts him 
in effect a coupt Juſtice 3 and that ſupplies the communica- 
tton concerning his Offtre: wozws muſt be conftruey arcowd: 
ing to common acceptation.. Morton. 1 littie difference 
betwien this and Sir john Ifam's cafe. f t4. & Sir Willi- 
am Maſſam's caſe, Rainsford actcoꝛded. Þe cited 1 Rolls 53. 
& 4 Rep. Stukelies caſe. Twiſdem wa e the ſame ©ptnion : 


fo) the words tend to difcrace him in his Date. Judgment 
the Platntis, 


tc #$d. a. ll a 4 Mt —— — — 


Haſtings Attorny of the K. B. 


Innington emMiptatned to the Court an his behalf, that 
he being an Attomey of this Court, was not ſufferey 
t his Clyent in the Tort at Stepney. Chat 
he ſatd, was ereaev by Letters withia theſe 
tuo years; and the Atromies of this Court, deing an ancient 
ought not to be etch. On the orher live . was 
they had a certain number of Attoanſes appointed 
Charter, as there is at the Parſhals Court. Keeling. 
is a new Court, and fo2 my part J think our Attomies 
be excluded. Haſtings 


ſey, and in London. Keelin 
client, and 
nom Court 


* 


Sally exclude others, J vo not ff how the Ring by a nem 
Patent can ouſte any man ot his pt(vſlovire. Tollen ſaſd it 
was 


— — 
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was a new point, and that he had never heard it ſlir d betoze. 
Afterwards being moved again, Keeling ſaid, they ſhould have 
their Judgments quickly, if they ſtood upon it. | 


Twiſd. J have known this ruled, if you ſay you will refer 
the cauſe to ſich a man, that ex conſequente the cauſe muſt 
{tap, becauſe that man is made Judge; and that the ſtaying 
of the cauſe is implped in the reference. 


Dominus Rex verſus Vaws. 


A A Oved to quaſh a Pꝛeſentment fo refuſing to be ſwozn 
IVI Conſtable of an Hund2ed, becauſe the Pꝛeſentment 
does not mention befoze whom the Seſſions were held, which 
was quaſh'd accoꝛdingly; and Twiſden ſatd, the Clerk of the 
Peace ought to be fined fo2 returning ſuch a Pꝛeſentment. 


_— 


| Birrell & Shawe. | 
Ocire facias againſt the Bail. The Defendant pleads, 
| that before the return of the Crit of Scire facias, there 
was a Capias ad ſatisfaciend. againſt the pzincipal, by vertue 
whereof he was taken, and paid the money : but alledges no 


place where the payment was. Twiſd. Pou cannot make 
good this fault. 


Dodwell &- Ux. verſus Burford. 


The Plaintiffs in an Action of Battery declared, that the 
Defendant ſtruck the Þozſe whereon the Alike rode, ſo 

that the Þozſe ran away with her, whereby ſhe was thzown 
down, and another Hoxe ran over her, whereby ſhe loſt the 
uſe of two of her Fingers. The Jury had given them 48 1. 
damages, and they moved the Court upon view of the mathem, 

to increaſe them: whereupon the Declaration was read; but 
the Court thought the damages given by the Jury ſufficient... 


Smith 
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Smith verſus Bowin, 


; the Defendant, in conſideratton that the Platntiff would 

him to take away ſo much of the Plaintiffs Gꝛaſs, which 
the Defendant had cut down, pꝛomiſed to pay him ſo much 
fo2 it, and alſo to pay him ſir pounds which he owed him to2 a 
Debt. After a Aervic fo2 the Plaintiff, Williams moved in 
Arreſt of Judgment, that the Plaintiff was an Jnfant, and 
he not being bound by the agreement, that the Defendant 
ought not to be bound by it neither. Keeling. It an Jnfant 
let vou a Douſe, ſhall he not habe an Action againſt you fo? the 
Rent 2 Iwiſd. J have known an Action upon the caſe brought 
by an Jnfant upon a pꝛomiſe to pay ſo much money, in con- 
ſideratlon that he would permit the Defendant to enjoy ſuch a 
Houſe: it was long inſiſted upon, that this was not a good 
conſideration, becauſe not recipꝛocal; fo2 the Infant might 
avoid his pꝛomiſe, if an Action were grounded upon it againſt 
him: but it was adjudged to be a good conſideration, and 
that the Action was maintainable. And in the paincipal caſe 
the Court gave Judgment fo2 the Plaintiff, NiG, &c. 


Ave: upon a p2oiniſe. The Plaintiff declares, that 


— Üũ — — — — 


Bear verſus Bennett. 


1 CUhen a man is arreſted, and has lain in Pꝛiſon 
thꝛee Terms, and is diſcharged upon Common bail, 
whether ſhall the Plaintiff ever hold the Pefendant to ſpecial 
Bail afterward fo2 the ſame cauſe, if he begins anew ? Keel. 
I he may, then may a man be kept in Þziſon fo2 ever at that 
rate; At laſt it was agrad, that if he would pay the Defen:- 
— Coſts fo2 lying ſo long in paiſon, he ſhould have ſpe- 
c 5 


Mr. Maſters moved fo? a Prohibition to the Spiritual Court 


- to ſtap a Suit there againſt a man, fo2 having married his 


Wives Siſters Daughter, alledging the Barrtage to be out of 
the Levitical degrees. Cur. Take a Prohibition and demur 


to it, fo? it is a caſe of moment. 
E Dominus 


26 


Term. Mich. 21 Car. II. 1669. in R R. 


Dominus Rex verſus Turnith. 


Oved to quaſh an Indiament upon 5 Eliz. cap. 2. fg2 

crerciling a Trade in Cheſthunt in Hertfordſhire, not 
havin been an Appzentice to it fo2 ſeven years wk 
the Statute ſays, they ſhall Moceed at the Quarter-Seſſions, 
and the woꝛd Quarter is not in the Indictment. Twiſden. 
That wozd ought to be in. And J believe the uſing of a 
Trade in a Country Uillage, as this is, is not within 
the Statute. Morton accowed, Rainesford. It will be very 
p2ejudicial to Cozpozations not to extend the Statute ta 
Clillages, Twiſden. J have heard all the Judges ſay, that 
they will never ertend that Statute further then they 
needs muſt, Obj. further, That there wanted theſe wozds, 
ſc. Ad tune & ibidem onerati & jurati, ko which all the 
thee Judges, Keeling being abſent, conceived it ought to 
be quaſh d. 


A cauſe was removed out of London by Habeas Corpus, 
wherein the Plaintiff had declared againſt the Defendant 
as a feme ſole Merchant; and Bartue moved fo2 a Proce- 
dendo, becauſe (he ſaid ) they could not declare againſt her 
here as a feme ſole, fo2 that ſhe had a Husband. Jones 
contra. The Husband may then be joyned with her, fo2 
he is not beyond Sea. Twiſd. J think a-Procedendo muſt 
be granted fo2 the cauſe alledged; It was reſolved in 
Langlin & Brewin's caſe, in Cro. (though not repozted by 
him ) that if the TUife uſe the ſame Trade that her Pul⸗ 
band does, ſhe is not within the Cuſtom. And they are to 
determine the matter there, whether this caſe be within their- 
Cuſtom : perhaps a Uicualler (as this Trade is) is not ſuch 
a Trade as their Cuſtom will warrant: and whether it will 
warrant it oꝛ not, is in their Judgment. A Procedendo was: 


Tomlin 


2 Tem. Mich. 310 = II. 1669. in B. R. 
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Tomi verſi Fuller. 


Special Action on the Cale was bꝛought fo2 keeping a 
paſſage ſtopt up, ſs that che Plaintiff could not come 
ls his Gutter, Alter Aervict fo2 the Plaintiff, it was 
e 

e fo | W. true, e the 
7 not by the party himſelf, there muſt be notice be- 
foe the Acklon dxonghe : but in this cafe, che wrong be 
in the Dekenvants oon time. Twiſden, J know this 
been ruled: where a man made a Leaſe of a Pouſe with 
krer liberty of intgreſg, Sec. &-part of the Leſſow Honſe, 
the Leſſox notwirhſtanding might chur np! his doozs, and 
was not bound to leave them open fo? his coming in at 
one 02 two of the Clock at night, but he muſt keep good 
hours. And muſt the Defendant in this caſe keep his Gate 
always open erpecting him? wherefoze it ſeems he ought ta 
have laid a requeſt. Cur. Its aived by the Uerdic. 
Twiſden. It is not good at the Common Law; and the 
Defendant might well have demurred fo2 that cauſe. Judg- 
ment pro Querente. 


— 


Butler & Play. 


122 a motion fo2 a new Trial in a cauſe, where the 
matter was upon p2oteſting a Bill of Exchange; Serj. 
Maynard ſaid, the pzoteſt muſt be on the day that the money 
becomes due. Twiſden. Jt hath been ruled, That if a 
Bill be denied to be paid, it muſt be pꝛoteſted in a rea- 
ſonable time, and thats within a Foztnight: but the Debt 
is — loſt by not doing it on the day. A new Trial was 
denied. | 


E 2 Hughes 
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Hughes &. Underwood. 


Eeling. The very Sealing of the TUrit of Erro2 is a 
Superſedeas to the Execution. Twiſd. There was 
once a CUrit of Erroz to remove the Reco of a Judgment 
between ſuch and ſuch: but ſome of the parties names were 
left out: and by my Bzother Wyld's advice, that Writ not 
removing the Recow, they took out Execution. But the 
Court was of Opinion, that, though the Recoꝛd was not re- 
moved thereby (of which pet, they laid, he was not Judge, 
whether it was, 92 not) pet, that it ſo bound up the cauſe, 
that they could not take out Execution, Jt is indeed good 
cauſe to quaſh the TUrit of Erroz, when it comes up; but 
Execution cannot be taken out. 
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Jefferſon &- Dawſon. 


Na Scire facias upon a Recogniſance in Chancery entered 
into by one Garraway, There was a demurrer to part, 
and iſſue upon part. And the queſtion was, whether this 
Court could give Judgment upon the demurrer? Jones. 

The Judgment upon the demurrer muſt be given in Chance- 
ry. The Court of Chancery cannot try an Jſſue , and 
therefo2e it is ſent hither to be tryed t but with the demur⸗ 
rer this Court has nothing to do. Indeed the books differ 
in caſe of an Jſſue ſent hither out of Chancery, whether 
the Judgment ſhall be here o2 there: Keilway ſays, it ought 
to be given here. My Low Coke in his 4 Inſt. ſays, it muſt 
be given in Chancery. But none ever made it a queſtion, whe- 
ther Judgment upon a demurrer were to be given here oꝛ there: 


V. Co. juriſdiction of Courts, fol. 80. Saunders contra. 


hen there is a demurrer upon part, and Iſſue upon part, 
the Reco being here, this Court ought to give Judgment; 
becauſe there can be but one Execution. Keeling. Jf the Re- 
cod come hither entirely, we cannot (end it back again: J 
cannot find one Authozity that the Reco ſhall be removed 
from hence. Pe cited Keilway 941. 21 H. 7. Co. 2. 12. Co. 
Entries, 678. 24 Ed. 3. fol. 65. there it is held, that Judg- 
ment ſhall be given here upon a demurrer, Now if it muſt 
not be given here, there muſt be two Executions fo2 the ſame 
thing, o2 elſe they muſt looſe half, fo2 they can have but one 
Elegit. At another day the Judges gave their Opinions ſeve- 
rally, that Judgment ought to be given in this Court upon 
the whole Recopd : fo2 that it is an entire Recoꝛd, and the 
Execution one; and if Judgment were to be given there upon 
the demurrer, there muſt be two Executions. And becauſe 
the Recowd ſhall not be remanded. Twiſden ſaid, the Re- 
cod it ſelf was here: and that it had been ſo adjudged in 
King and Holland's caſe, and in Dawkes & Batter's caſe : 


though 


— — — ——ß 


though my Loꝛd Chief Baron, being then at the Bar, urged 
ſtrongly, that it was but the tenour of the Recoꝛd that 

ſent hither. Add it ien Maxim in La, that & a Recos be 
here once, it never goes out again; fo2 that here it is coram 
ipſo Rege: (a that if we do not give Judgment here, there 
will be a-failer of Juſliee, beeauſe we cannot ſend the Recoꝛd 
back. The Jury that tries the Iſſue muſt aſſeſs the damages 
upon the demurrer. The Recozd muſt not be ſplit in this caſe, 
Accoꝛdingly Judgitſeitt was grveiv here. 


Willbraham & Snow. 


Rover & Converſion. Upon Iſſue Not-guilty, the Jury 

1 find a ſpecialCerdic, viz. that one Talbot retovered 
in an Aitfoit of Debt againſt one Wimb, and Had a Fieri fa- 
cias Directed to the Sheriff of Cheſter, whereupon he took the 
Goods into his poſſeſſion, and that being in his poſſeſſion, the 
Defendant took them away, and converted them, gc. and che 
ſole pomt was, whether the poſſefſion which the Sheriff has ol 
Goods by him kevied upon an Execution, is fuffittent to ena- 
ble him to bing an Action of Trover > Winnington: J con- 
ceive the Action does not tie. An Atfon of Trover and Con- 
verſion is an Action in the right, and two things are to be 
p20ved in it, viz. a Pꝛoperty in the Plaintiff, and a Cofiver- 
ſion in the Defendant, J confeſs that in ſome caſes, though 
the Pſatntiff have not the abſoitte pꝛoperty of the Goos, 
vet as to the Defendants being a wong-doer, he may have a 
ſufficient property to maintain the Acton againſt him. But 
J bold, that in this caſe the pꝛoperty is not at all altered by 
the letzute of the Goods upon a Fieri facias, ( for that he ei- 
ted Dyer, 98, 99. & Yelvert. 44.) This caſe is ſomething 
itke that of Tommiſſtoners of Banteupts: they have power 
to ſelf, and grant, and alſign: but they cannot bing an 
Ackton: their Aſſignees muſt bing all Acttons, It is true, a 
Sheriff in this caſe may bzing an Action of Treſpaſs, becauſe 
he has poſſeſſion : but Trover is grounded upon the right, and 
there muſt be a P2operty in the Plaintiff to ſuppot that: 
whereas the Sheriff takes the Goods by vertue of a nude Au- 
thority : As when a man deviſeth, that his Erecuto!s ſhall 
ſell his Land, they have but a nude Authority. Cur. The 
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Sheriff may well have an Action of Trover in this caſe. As 
fo the caſe in Velvert. 44. there the Sheriff ſetz'dupon a Fieri 
facias : then his Office determined: then he ſold the Goods, 
and the Defendant bꝛought Trover. And it was holden, that 
the Property was in the Defendant, by reaſort of the deter- 
mining of the Sheriffs Dftice : and becauſe a new Fieri facias 
muſt be taken out, foꝛ that a venditioni exponas cannot iſſue 
to the new Sheriff, They compared this caſe to that of a 
Carryer; who is accountable fo2 the Goods that he receives, 
and may have Trover o2 Treſpaſs at his Election, Twiſden 
ſaid, the Commiſſioners of Bankrupts might have an Action 
of Trover, ik they did actually ſeize any Goods of the Bank- 
rupts, as they might by Law. Raimsford ſaid, let the Pꝛo⸗ 
perty, after the ſeizure of Soods upon an Execution, re- 
main in the Defendant, oz be transferred to the Plaintiff, 
ſince the Sheriff is anſwerable fo2 them, and comes to the 
poſſeſſion of them by the Law, it is reaſonable that he ſhould 
have as ample remedy to recover damages fo2 the taking of 
them from him, as a Carryer has, that comes to the poſſeſſt: 
on of Soods by the delivery of the party. Morton ſaid; 
if Goods are taken into the cuſtody of a Sheriff, and the 
Defendant afterward become Bankrupt, the Statute of 
Bankrupts ſhall not reach them: which pꝛoves the Pꝛoperty 
not to be in the Defendant. Twiſd. J know it hath been 
urged ſeveral times at the Aſſizes, that a Sheriff ought to 
have Treſpaſs, and not Trover, and Counſel have pꝛeſſed hary 
fo2 a ſpecial Uerdict: Morton, My Lord Chief Juſtice Bramp- 
ſton ſaid, he would never deny a ſpecial Uerdic while he lived, 
if Counſel did defire it. 
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Gavell &. Perked. 


ACtion fo2 wowds, viz. You are a Pimp and a Bawd, and 
fetch young Gentlewomen to young Gentlemen. Upon 
Iſſue Not-guilty, there was a ſpectal Ucrdic found. Jones. 
The Declaration ſays further, whereby her Pusband did con- 
ceive an evil Opinion of her, and refuſed to cohabit with her. 
But the Jury not having found any ſuch ſpecial damage, the 
queſtion is, whether the wozds in themſelves are Acionable, 
without any relation had to the damage alledged. J — 
that 
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that to call one Bawd is not Actionable : fo2 that is a term 
of repꝛoach uſed in Scolding, and does not imply any act, 
whereof the Tempozal Courts take notice: foꝛ one may be 
ſaid to be a Bawd to her ſelf. But where one is ſaid to be a 
Bad in ſuch actions as theſe, it is actionable : 27 H. 8. 14. 
I one ſay, that another holds Bawdyy, it is Actionable: 
1 Cro. 329. Thou keepeſt a Whore in thy Houſe to pull out 
my Throat: theſe woꝛds have been adjudged to be Actionable : 
fo2 that they expꝛels an act done; and ſo are ſpecial, and not ge- 
neral railing woꝛds. In Dimock's caſe 1 Cro. 393. Two Ju- 
ſtices were ol Opinion, that the woꝛd Pimp was Actionable of 
it ſelf. But J do not relie upon that, oꝛ the woꝛd Bawd; but 


taking the woꝛds all together, they explain one another: the. 


latter wows ſhow the meaning of the fozmer; vir. that her 
Pimping and Bawdzp conſiſted in bzinging young men and 
women together, and what ſhe bzought them together fo2, is 
ſufficiently expꝛeſſed in the woꝛds Pimp and Bawd ; viz. that 
ſhe bzought them together to be naught. And that is ſuch a 
Slander, as if it be true, ſhe may be indicted fo2 it, and is 
puniſhable at the Common Law. The Court was of the 
— — and gave Judgment fo2 the Plaintiff. 
111, &c. 


Healy G. Warde. 


Ara; of a Judgment in Hull. Weſton. The Aion is 

bzought upon a pꝛomile, cum inde requiſitus foret : and 

does not ſap, cum inde requiſitus foret infra Juriſdictionem. 

Twiſd. Though the agreement be general, cum inde requiſi- 

tus foret, yet if he does requeſt within the Jurisdiction, it is 

_ — and lo it has been ruled: and this Erroz was 
Hällowed. Ty 


Boſwill 
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Boſwill & Coats. 


T Wo ſeveral Legacies are given by Mill to Alice Coats and 
John Coats; the Executoꝛs depoſit theſe Legacies in a 
third perſons hand fo2 them: and take a Bond of that third 
perſon, conditioned, That if the Obligor at the requeſt of 

ſhall bring in Alice and John Coats, when they ſhall 
come to their Ages of Twenty one years, to give ſuch a Releaſe 
to the Executors of Francis Gibbs as they (hall require, then, 
&c. one of the Legatees comes of age, and during the mt- 
noꝛity of the other, the Bond is put in Suit; and this whole 
matcer is diſcloſed in the Pleading. And the queſtion was, 
whether the Defendant was obliged to bing him in, to give 
a Releaſe, that was of Age before the Action brought, oꝛ might 
ſtay till both were of Age, befoze he pꝛocured a Releaſe from 
either 2 The Court was of Opinion, that it muſt be taken re- 
ſpectively,and becauſe it appears, that theLegacies were ſeveral, 
that ſeveral Releaſes ought to be given, upon the reaſon of 
Juſtice Wyndham's cafe, 5th Report. And Twiſden ſaid, if 
there were no more in it, then this, ſc. when they ſhall come 
to their Ages of, &c. it were enough to have the Condition 
underſtood reſpectively t fo2 they cannot come to their Ages 
at one and the ſame time, And Judgment was given ac- 
cowdingliy, 


Twiſden. If an Erecuto2 plead ſeveral Judgments, vou 
map reply to every one of them, obtent. per fraudem ; 02 
you may plead ſeparalia Judicia, &c. obtent. per fraudem 3 
but in pleading ſeparalia Judicia obtent. per fraudem, if one be 
found to be a true vebt, you are gone, 


Keeling & Twiſden. Notwithſtanding the Stat. of 23 H. 6. 
which obliges the Sheriff to take Bail, yet he can make no 
other Return of a Capias, then either cepi corpus, oz non eſt 
inventus : fo2 at the Common Law he could return nothing 
elſe, and the Statute, though it compels him to take Bail, 
does not alter the Return: and ſo in a caſe between Franklin 
& Andrews, it has been adjudged here. 


F Crofton 
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Crofton. 


Ffley moved fo? a Certiorari to the Juſtices of Peace 

fo2 Middleſex, to remove an Indicment againſt one 
Crotton upon the late Statute made againſt Non conformiſt 
Miniſters, coming within five miles of a Coꝛpozation: the Jn- 
dictment was traverſed, Me urged, that by the Statute, no 
India ment will lie fo2 ſuch Dffence : Fo2 where an Act of Par⸗ 
liament cnacs, that the Penalty ſhall be recovered by Bill, 
Jlaint, o2 Jnfozmation, (as the Statute upon which this 
Indiament is grounded, does) there an Jndictment will not 
lie: 2 Cro. 643. Twiſd. Ik the Statute appoint that the 
penalty ſhall be recovered by Bill, Plaint, #c. and not other- 
wiſe, there (J confeſs) an Jndicment will not lie: but with- 
out negative woꝛds J conceive it will, though the Statute be 
Jntroductive of a new Law, and create anDffence, which was 
none at the Common Law. Foz whenever a thing is pꝛohi⸗ 
Hited by a Statute, if it be a publick concern, an Jndicment 
lies upon it: and the giving other remedies, as by Bill, 
Plaint, #c. in affirmative wozds, ſhall not take away the ge- 
neral way of pꝛoceeding which the Law appoints fo2 all Df- 
fences. Keeling differed in Opinion, and thought, that where 
a Statute created a new Offence, and appointed other reme⸗ 
dies, there could be no pꝛoceeding by way of Jndicment, Af: 
terward Offley moved it again, and cited 2 Cro. 643. 3 Cro. 
544. Mag. Chart. 201. & 228, Upon the ſecond motion. 
Keeling came over to Twiſden's Opinion. But it was ob- 
jected, That upon an India ment the Poo? of the Pariſh would 
loſe their part of the penalty: to which Twiſden ſaid, that he 
knew it to have been adjudged otherwiſe at Serjeants-Jnn, 
and that where a Statute appoints the Penalty to be divided 
into the parts, one to the Jnfozmer, another to the King, 
and the third to the JPoo2; that in ſuch caſe, where there is no 
Inkoꝛmer, as upon an Indictment, there the King ſhall have 
two parts, and the Pooꝛ a third. 


The 
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The King verſus Baker. 
A Indictment in Hull fo2 ſaying theſe words, viz. That 


whenever a Burgeſs of Hull comes to put on his Gown, _ 


Sathan enters into him. Levings moved, that thele wows 
would not bear an Indickment. Keeling. The wozds are a 
Scandal to Government. Levings. The Indiament con- 
cludes, in malum exemplum inhabitantium, whereas it ſhould 
be, q uamplurimorum ſubditorum Domini Regis in tali caſu 


delinquentium. And fo2 this adjudged naught, 
Twiſden, Tf the Defendant in an Action of Debt fo2 Rent 


plead nil deber, he may give in Evidence a ſuſpenſion of the 


Rent, 


A Parſon Libels in the Spiritual Court againſt ſeveral of 
his Pariſhioners foꝛ Tythe-Turfe. They pꝛay a Prohibition. 
Keeling. Turfe, Gzavel and Chalke, are part of the Fra- 
hold, and not Tythable. They granted one Prohibition to 
— 4 Libels, but owered the Plaintifis to declare ſeve⸗ 
rany. 


Maleverer verſus Redſhaw. 


Ebt upon a Bond of 40 1. the Condition was, fo2 ap- 

| pearing at a certain day, and concluded, if the party 
appeared, then the Condition ta be void. The Defendant 
pleaded the Statute of 23 H. 6. Coleman. The Bond is void 
by the expꝛels wozds of the Statute, being taken in other koꝛm 
then the Statute preſcribes, Keeling. It the Condition of a 
Bond be, That if the Obligoꝛ pay ſo much money; then the 
Condition to be void, in that caſe the Bond is abſolute, 
Twiſden. J have heard my Lozd Hobart ſay upon this occa- 
fion, that becauſe the Statute would make ſure wozk, and 
not leave it to Expoſition what Bonds ſhould be taken, there: 
fore it was added, that Bonds taken in any other koꝛm ſhould 
be void. Foꝛ, ſaidhe, the Statute is like a Tyrant, where 
he comes, he makes all void; but 5 Law is like 
2 q 
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a Nurſing Father, makes void only that part where the fault 
is, and pꝛeſerves the reſt. Keeling. It the Condition had 
bien, that the party ſhould appear, and had gone no further, 
it would then have been well enough, Twiſd. Then why may 
not that which follows be rejected, as idle, and ſurpluſage 2? 


Cur. Adviſare vult. 


" 
_—_ . 
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Jones verſus Treſilian. 


N aAciion ok Treſpaſs of Aſſault and Battery. Deken⸗ 
vant pleads, de ſon aſſault demeſne. The Plaintiff 
replies, That the defendant would have fozced his Þoxe 
from him, whereby he did molliter inſultum facere upon the 
Defendant, in defence of his poſſeſſion. To this the Defen- 
dant demurred. Morton. Molliter inſultum facere fs a con⸗ 
tradiction. Suppoſe you had ſaid, that molliter you ſtruck 
him down. Twiſden. Pou cannot juſtifie the beating of a 
man in defence of your poſſeſſion, but you may ſay that 
vou did molliter manus imponere, &c. Keeling. Nou ought 
to have replyed, that you. did molliter manus imponere, 
quz eſt eadem tranſgreſſio. Cur. Quer nil capiat per billam, 
unleſs better cauſe be ſhown this Term. 


Rich & Morris. 
N an Action of Debt fo2 not perfonming an award. The 


Plaintiff declares, that inter alia Arbitratum fuit, &c. 


wiſd. That is naught. 


— & Criſp verſus the Mayor of Berwick. 


| AN Action of Covenant is bzought againſt the Mayor, 
Burgeſſes and Corporation of Berwick, upon an Jnden- 


ture of Demile; wherein the Plaintiffs declare, that the De- 


fendants did demiſe to them a Þouſe in Berwick, with a Cove- 
vant, That the Plaintiffs ſhould enjoy the ſame without in⸗ 
terruption 
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terruption by them, oꝛ any other perſon o2 perſons whatſo- 
ever: and alledge, that a Stranger claiming a Title, did 
make an Entry upon them, and kept them out of poſſeſſion, 
To this the Defendants plead a local Plea : to wit, that the 
ſaid Stranger did not enter upon the Plaintiffs, #c. upon 
which Ilſue is joyned. Then do the Plaintiffs make a ſug- 
geſtion, and pꝛap a Venire facias into the next County. Upon 
which there is a Trial. Jones conceived this to be a mib trial, 
and that the Venire ought to have been de vicineto of the 
Caſtle of York, where the Covenant is alledged to have bern 
made: Firſt, this fault is not aided by any of the Statutes 
of Jeoffayles: not by the laſt and greateſt of all. That aids 
where the Venire facias is awarded from another place then it 
ought to be, but not when awarded from another County; 


which is my Exception. That at the Common Law this Ve- 


nire facias is not well awarded, J relie upon Dowdale's caſe 
6 Rep. if an Action be bꝛought upon a matter done out of 
the Kingdom, the Trial ſhall be where the Action is laid. In 
our caſe the Action is grounded upon an Indenture, ſuppoſen 
to be made within the County of York : but Iſſue is joynen 
upon a matter done out of the Kingdom; fo ſo Berwick is, 
This Iſſue, J conceive, ought to be tryed where the Action 
is laid. It is true in the caſe of Wales, the Law is other- 
wiſe : fo2 J find, that Wales is parcel of the Realm of Eng- 
land, though the Kings Writs do not run there. But Ber- 
wick is part of the Realm of Scotland, and was conquered 
by King Edw. 4. and das of Parliament name Berwick. 
TUhen Calice was in poſſeſſion of the Kings of England, and 
a matter ariſing within Calice came in Iſſue, was ever any 
Venire facias awarded to Dover? Twiſd. There are two Pꝛe⸗ 
fidents of ſuch Trials: one in 12 Eliz. Rot, 630. and in 
2 Rolls 97. J have asked my Bother Withrington, who was 
a knowing man, how it came to paſs that Berwick was put 
into Acts of Parliament? he ſaid, he knew no other reaſon 
then that the Recower of Berwick was at firſt in Parliament, 
and deſired it, and therekoze it hath continued ever ſince, Mr. 
Weſton ſaidathat 3 Cro. 455. was an Authozity. In this 
caſe it hapned, that during the Cur. adviſare vult, one of the 
1 dyed: and the queſtion was, what ſhould be done ? 

wild. There is a caſe in Latch, wherein this difference is ta- 
ken, viz. It there be no Continuance entred, you may enter 
the Judgment as at the day in Bank: but if W 
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are entred, then you cannot go back, but muſt enter the Judg⸗ 
ment to the time of the Continuances. It was put off fo2 
Counſel to be heard in it. 


Smith &- Wheeler ſap. 1 6. 


12 this caſe Serjeant Maynard was about to argue, that ] 
the reſidue of the term was not foxfeited to the King. 

Keel. Bzother Maynard, pou would do well to be adviſed, 
whether o2 no you, being of the Kings Counſel, ought to ar- 
gue in this caſe againſt the King? Maynard anſwered, that 
the Kings Counſel would have but little to do, if they ſhould | 
be excluded in ſuch caſes : and that Serjeant Crew argued : 
Haviland's caſe, in which there was the like queſtion, I wiſd. 

In Stone & Newman's caſe, J know the Rings Counſel did 
_ argue againſt Eſtates coming to the Crown: but if my Low 

thinks it not proper, my Bother Maynard may give his ar- 
gument to ſome Gentleman at the Bar to deliver fo2 him. 
Afterward Term. Paſch. 22 Car. 2. 1670. the caſe came to be 
argued again. Jones argued fo2 the Plaintiff in the TUrit of ; 
Erro: 1. CUhether this Settlement be fraudulent oz no ? i 


that Fraud is not to be pꝛeſumed, he cited the Chancellor of 
Oxford's cafe, ioth Rep. & 1 Cro. 549, 550. But fo? the ſe⸗ 1 
cond point, he held that here is a Truſt foꝛteitable to the King; f 
He quoted Sir John Duncomb's caſe : 2 Cro. That the Truft 0 
in this caſe is fozfeited, he pꝛoved from the nature of a Truſt, 
which is an equitable Intereſt, 02 a right of perception of the 
profits of an Eſtate: the ceſtuy que Truſt, hath jus habendi 
& jus diſponendi. And though he that hath a Truff, hath in 
Law neither jus in re, no? jus ad rem, yet in Equity he hath 
both: In Equity whatever J have a right to diſpoſe ok, J 
have a right to take the p2ofits of. Fo2 if a man makes a 
Conveyance to the uſe of one and his heirs, in Truft that he 
ſhall convey over, though it is not expꝛeſt that he ſhall take 
the p2ofits, yet he ſhall take them, Now in the ſecond Pro- 
viſo there is a double expreſſion, one that amounts to a Revo- 
cation, the other amounting to a diſpoſition oz limitation. 
Now he that hath a power of diſpoſition, hath a right that 
may be fozfeited. And therefoze the Duke of Norfolk's caſe 
comes not to this, fo2 we are not in the power of —_ 

| on: 
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tion: J decline that, but we are in a power of diſpoſition. 
Now this is good by way of Truſt: in Law inderd ſuch a 
Proviſo is naught, but in a Truſt the intention of the parties 
carries it. J obſerve in fozfeitures at the Common Law, 
where a man hath only jus diſponendi, though he hath no 
Eſtate, yet he may foxfeit it: Plo. Com. 260. A man is poſ- 
ſeſt of a term in the right of his wife, though he hath no 
Eſtate himſelf, yet he may fozfeit it: and the reaſon is, be- 
cauſe he hath jus diſponendi. If a man might by ſuch a dit: 
poſition as this protect his Eſtate from being foxteited, little 
Land would come to the Crown upon Attainders. There 
are two badges of Ownerſhip: the one is a perception of the 
pꝛofits, the other a power of diſpoſing : both which are in our 
caſe : and a favourable confkrucion ought not to be put upon 
a Deed fo? encouragement of Traitozrs, Winnington contra. 
As fo? the firſt point, the Fraud ought to be found : and this 
Leaſe was made long befo2e the Attainder, oz the Treaſon 
committed. Foz the ſecond point, the queſtton will be, what 
our Law calls a Truſt? Then J ſhall examine whether 
there was ſuch a thing in Mayn at the time of his de⸗ 
ceaſe ? A Truſt J find to be a confidence repoſed in the perſon, 
that another ſhall take the profits, and that the Truſta ſhall 
Convey accowing to his directions : this J gather from theſe 
books, viz. Plowd. 352. Delamere's caſe. 1 Rep. 121, 122. 
Co. Lit. 272, JNow if theſe two qualities, 02 either, ſhall fail 
in this caſe, then Simon Mayn had no Truſt to foxfeit : Fo?2 
that, the caſe will depend upon the true⸗ſtating the woꝛds of 
the Deed. Foꝛ the firſt Proviſo, it doth not cohere with any 
of theſe qualities : fo2 by vertue of that Proviſo he could not 
be ſaid to have any Right: he hath no jus diſponendi, but 
upon Contingencies. Jf he have no Childzen, he hath no 
ſuch power; nay, if he have Childzen, they muſt be living at 
his death. Further, by theſe P2oviſoes, if the Contingen⸗ 
cies do happen, he hath but a power to declare the Uſes ; he 
hath no Jntereſt in him at all: Litt. Sect. 463. It is one 
thing to have a power 02 poſſibility of limiting an Intereſt, 
another to have an Intereſt veſted: 7 Rep. 11. & Moor's Re- 
ports 366. about the delivery of a Ring 3 where thay hold, 
that if it had been to have been done with his own hand, it had 
not been forfeited, The caſe of Sir Edward Clere is different 
from ours: fo2 if a man make a feoffment to the uſe of his 
{aſt Mill, oꝛ tothe uſe of ſuch perſons as ſhall be appointed by = 
la 
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laſt Till; in this caſe he remains a perfect owner of the Land. 
But if a man makes a Conveyance with. power to make 


Leaſes, o2 to make an Eſtate to pay Debts, he hath here no 
Intereſt, but a naked power. The Duke of Norfolk's caſe 
is full in the point: A Conveyance to the uſe of himſelf fo2 
life, the Remainder to his Son in Tail, with power to re- 
voke under Hand and Seal: adjudged not kozfeited: and yet 
he had a power to declare his mind, as in our caſe, Pagett's 
calc, Moor 193, 194. Keeling. It this wap be taken, a man 
may commit Treaſon pꝛetty cheaply. Twiſden. TUhoever 
hath a power of Revocation, hath a power of Limitation. 
The reaſon is, becauſe elſe the feoffa's would be ſeiz ed to their 
own Uſe. Sir William Shelly's caſe in Latch. Twiſden. There 
is no difference Letwirt the Duke of Norfolk's caſe and this; 
only here it is under his hand witing, and there under his 
pꝛoper hand wziting. 0 


Afterward Term. Paſch. 23 Car. 2. 1671. the Court deli⸗ 
vered their Opinions ( Hales being then Chief Juſtice. ) 
Morton. J conceive the Judgment in the Common-Pleas is 
well given: As fo? the firſt point, whether this Conveyance 
made by Sir Simon Mayn be fraudulent o2 not, the Counſef 
themſelves have declined it; and therefo2e J ſhall ſay nothing 
to it: Fo2 the ſecond, J conceive no larger Intereſt is foz- 
keited then during the Life of the Father. Ik it be objected, 
that the Father had by this Pꝛoviſo jus diſponendi; J anſwer, 
it is true, he had a power, if he had been minded ſo to do, 
but it was not his mind and ill: Now ammus hominis 
eſt ipſe homo; but he muſt not only be minded ſo to do, 
but he muſt declare his pleaſure, Hobart ſaith, if a man will 
create a power to himſelf, and impoſe a Condition 02 Qualt- 
fication fo2 the Erecution of it, it muſt be obſerved, Now 
here is a perſonal and individual power, ſeated in the heart 
of a man. And it ſeems to me a ſtronger caſe then that of 
the Duke of Norfolk, put in Englefield's caſe, where pet the 
Condition was not given to the Ring by the Statute of Hen. 8. 
There was a later caſe adjudged in Latch, between Warner 
and Hynde : a caſe that walked though all the Courts in 
Weſtminſter-hall : there by reaſon of the ipſo declarante, it 
could not be fozfeited. Rainsford. J hold it is not forfeited, 
My reaſon is, becauſe the Proviſo is at an end and determin- 


ed; fo2 when he dyed and made no Till, there's an end of the 
Proviſo. 
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Proviſo. The altering of the old Truſt is to be done by Sir 
Simon Mayn, and it is inſeparable from his perſon: nothing 
can be moe inſeparable then a mans Tell. Moor 193, 
Twiſd. J am of the ſame Opinion. Hales was of the ſame 
Opinion: that nothing was fozfefted but during Sir Simon's 
life. The Provilo, he ſaid, did not create a Truſt, but po- 
teſtatem diſponendi, which is not a Truſt. He ſaid he did not 
underſtand the difference between the Duke of Nortolk's caſe 
and this. Accoꝛdingly the Judgment was affitm'd. 


Nn a cauſe wherein one Aſton was Attoꝛney, Keeling ſaid, 
That a man may diſcontinue his Action Here befoze an Action 
bzought in the Common-Pleas : But if he da begin there, and 
then they plead another Action depending here, and then they 
diſcontinue, J take it the Attoznep ought to be committed fo2 
this practice. - Twiſden. Mhen J was at the Bar, Erro was 
bꝛought, and Jnfancy aſſigned, when the Man was thirty pears 
old: and the Attozney was thꝛeatned to be turned out of the 


Serjeant Newdigate moved fo; a Certiorari to remove an 
Indiament hither from Bedford, againſt ſeveral Frenchmen 
fo: Robbery, Keeling. Will it remove the Retogniſances 
there to appear? .Twiſden. J never knew ſuch a motion 
made by any but the King's Aftomey oz Dolicitoz.. Rains- 
ford. There is no Indiament pet befoze a Judge of Aſſiſe. 
Keeling. Nou may have a Certiotari; but it. muſt not be deli⸗ 
dered till the Indictment be found ; and then the Judge hath 
the Poſecutors there, and may bind them over hither; and 
ſo the Trial may be here. | 


Keel. A Jury was never owered to a,view befoze their ap- 


pearance, unleſs'in an Aſſiſe, Twiſd. Neither ſhall you have 
ft here hit hy eanſent, 


Noſworthy 
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Noſworthy verſus Wyldeman. 


T ©: Plaintiff declares in an Indeb. Aſſumpſit, that the 
Defendant was endebted to him in 501. fo2 ſo much mo⸗ 
ney received of the Plaintiff by one Thomas Buckner, by the 
appointment and to the uſe of the Oefendant. After a Uers 
dict fo2 the Plaintiff, it was moved in Arreſt of Judgment, 
that the Plaintiff could not have an Action fo2 money received 
by the Defendant to the uſe of the Defendant. But becauſe 
it might be money lent, which the Oefendant received to his 
own uſe, though he was to make good the value to the Jain: 
tiff, the Court will pzeſume after a Uerdic, that it appeared 
ſo to the Jury at the Trial. Fo2 where a Declaration will 
bear two conſtructions, and one will make it good, and the 
other bad, the Court after a Uerdic will take it in the better 
ſenſe. And accoꝛdingly the Plaintiff had Judgment. 


Willams verſus Lee. 


N Action of Account. It was pꝛayed that the Court 
would give further day fo2 giving the Account; the 
matter being referred to Auditozs. Twilden. The Auditors 
themſelves muſt give further day. Keeling. The Auditors are 
Judges whether there be a voluntary delay oꝛ not. I they 
find the parties remiſs and negligent, they muſt certiũie to the 
Court, that they will not account, 


Roberts . Mariott. 


Oved to diſcontinue an Action of Debt upon a Bond. 

Keeling, le will not favour Conditions. KRuied, 
— other ſide ſhould ſhew cauſe why they ſhould not dif: 
continue. 


Buckly 
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Buckly verſus Turner. 


" A Ction upon the caſe upon a Pꝛomiſe. The caſe was, 

that Edward Turner Bꝛother to the Oefendant, was 
endebted to the Plaintiff foꝛ a Quarters. Rent, and the De- 
fendant, in confideration that the Plaintiff micteret proſcqui 
prædictum Edwardum Turner, (ſo the woꝛds are in the Decla- 
ration) pꝛomiſed to pay the money. After a Cerdic fo2 the 
Plaintiff, it was moved in Arreſt of Judgment, that here is 
not any conſideration t fo2 there is no loſs to the Plaintiff in 
ſending to pzoſecute, cc. no2 any benefit, but a diſadvantage 
to the party that owed the money : beſides, there is an uncer- 
tainty whither, oꝛ to whom he ſhauld ſend. Twiſd. Mittere 
proſequi is well enough: fo2 the Plaintiff muſt be at charge 
in it. Keeling. Certainly it ought to have been omitteret 3 
and ik it be ſo in the Office-book, we will mend it. Twilden. 
This being after a Aerdict, i you mend it, they muſt have 
a new Trial; fo2 then it becomes another p2omile; Jones 
moved fo2 Judgment, and ſaid, he found the wozw mitto did 
ſignifie to ſend, fozbear, ceaſe 02 let alone; as mitte me quæ- 
ſo : J pay let me alone, in Terence. And in the Latine and 
Engliſh Dictionary it hath the ſenſe of fozbearing. Keeling. 
IJ think the conſideration not good, unleſs the wozd mitto 
will admit of that ſenſe. Jf it have a pꝛopꝛiety of ſenſe to ſigni⸗ 
fie forbear, in reference to things as well as perſong, it will be 
well. Whereupon the Dictionary being bꝛought, it was found 
to bear that ſenſe, And Twiſden ſafd, if a won will bear di⸗ 
vers ſenſes, the beſt ought to be taken after a Uervic, Court. 
Let the Plaintiff take his Judgment. 


Richards G5 Hod ges. 


Ebt upon a Bond. The Condition was to ſave a Pa⸗ 

riſh harmleſs from the charge of a Baffard-child. 
The Defendant pleaded Non damnificatus. The Plaintiff 
replies, that the Pariſh laid out thꝛee ſhillings foꝛ keeping the 
Child. The Defendant rejoyns, that he tendꝛed the money; 
and the Plaintiff paid it de injuria ſua 8 * 
. 2 t 
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it was demurred: the queſtion being, whether this re⸗joynder 
were a departure oꝛ no from the Bar ? Saunders. It is a good 
Rejoynder : fo2 in our Bar we ſay, that the Pariſh is not 
damnified 2: that is, not damnified within the intent of the 
Condition. It J am to ſave a man harmleſs, and he will 
voluntarily run himſelf into trouble, the Conditton of my 
Bond is not broken. And ſo our Rejoynder is purſttant to 
our Bar, and ſhows that there is no ſuch damnification as 
can charge us. Twiſden. The Rejopnder is a departure; 
as in an Action of Covenant fo2 payment of Bent, if the 
Defendant pleads perfozmance 3 and the Plaintiff reply, that 
the Rent is unpaid ; fo2 the Defendant to rejopn, that it was 
never demanded, is a departure. You ſhould have pleaded 
thus, viz. that non fuit damnificat. till ſuch a time: and that 
then you offered to take care of the Child, and tendzed, gc. 
Judgment fo2 the Plaintiff, Niſi, &c. 


— 
— 


Smith, Lluellyn, &. al. Commiſſion. of Sewers, 


Hey were bzought into Court by Attachment, becauſe 
they pꝛoceeded to Fine a perſon after a Certiorari deli⸗ 
vered. Iwiſd. Sir Anthony Mildmay was a Commiſſioner 
of Sewers, and fo2 not obeying a Certiorari, was Indicted 
of a Præmunire, and was fain to get the Kings pardon; 
And J have known, that upon an unmannerly receit of a 
Pꝛohibition, they. have been bound to the good Behaviour. 
Keeling. Then there are Jnfo2mations erhibited againſt you, 
and you are fined a 10co l. a man, which is leſs then it was 
in King Edward the Third s time, ( fo2 then a 1000 l. was a 
great deal mote then it is now) you will find what it is to 
diſobey the Kings CUrit. 


Akterwards they appeared again, and Coleman ſaid, the 
firſt TUrit was only to remove Pꝛeſentments; the ſecond ta 
remove Oꝛders; and we have made two Returns, the one 
of Pꝛeſentments, the other of D2vers: A general Crit 
might have had a general Return. Keeling. Befoze you file 
the Return, let a clauſe of the Statute of 13 Eliz. cap. 9. be 


read; which being done, he ſaid, that by the Statute * 23 
TICNT, 
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Henr. 8. no Owers of the Commiſſioners of Sewers are 
binding without the Royal Aſent ; now this Statute makes 
them binding without it, and enaces, that they ſhall not be 
Reverſt but by other Commiſſioners. Yet it never was 
doubted, but that this Court might queſtion the Legality of 
their Oꝛders notwithſtanding. And you cannot ouſt the Ju- 
risdiction of this Court, without particular wowds in Acts of 
Parliament. There is no Jurisdicion that is uncontroul- 
able by this Court. Sir Henry Hungate's caſe was a famous 
caſe, and we know what was done in it. Morton. Since 
the making this Statute of Eliz. were thoſe caſes in my Lord 
Coke's Reports adjudged; concerning Cheſter Bills, It Com⸗ 
miſſioners erceed their Jurisdiction, where are ſuch matters 
to be refoꝛmed but in this Court? Ik any Court in England 
of an inkeriour Jurisdicion exceed their bounds, we can 
grant a Pꝛohibition. Twiſd. J have known it ruled in 23 
Car. 1. That the Statute of 13 Eliz. cap. 9. where it is ſaid, 
there ſhall be no Superſedeas, &c. hath no reference to this 
Court, but only to the Chancery. But this is a Certiorari, 
whereby the King doth command the Cauſe to be removed, 
& voluit, that it be determined here, and no where elſe. Do 
the Court fined them fo2 not obeying two Certioraries, but 
fining them that bzought them 5 1. a piece: 


Jones moved, That one who was Partner with his Bꝛo⸗ 
ther a Bankrupt, being Arreſted , might be oꝛdered to 
put in Bail fo2 the Bankrupt as well as fo2 himſelf. 
Twiſden. Jf there are two Partners, and one byeaks, 
you ſhall not charge the other with the whole, becauſe it 
is ex maleficio: but if there are two Partners, and one 
of them dye, the Survivo? ſhall be charged fo2 the whole: 
Jn this caſe you have admitted him no Partner by 
Swearing him befoze the Commiſoners of Bankrupts. Do 
not granted. 


Rawlin's 


46 Term. Hill. 21 & 22 Car. II. 1669. in B. R. 


Rawliins Caſe. 


| Oved by Sergeant Scroggs, That Rawlins having per- 
1 ſonated one Spicer in acknowledging a Judgment, that 
therefoze the Judgment might be ſet aſide, Twiſden. The 
Statute that makes it Felony, does not pꝛovide that the 
Judgment ſhall be vacated. One Tymberly eſcaped with his 
life very narrowly : fo2 he had perſonated another in gtving 
Bail : but the Bail was not filed. Then he moved, that the 
Defendant had paid the Fs of the Execution, which the 
Plaintiff ought to have done. So the Court granted an At- 
tachment againſt the Bayliff, | 


Taylor & Wells. 


T & Converſion, decem parium tegularum & valo- 
rum, Anglice of ten pair of Curtains and Galons. 
Obj. That it is not certain what is meant by a pair, whether 
ſo many two s, o2 ſo manp Sets: and that in Web & Waſh- 
burn's caſe, 1652. four pair of Hangings held not good. 
Twiſden. J remember that a pair of Hangings has been held 
naught, Trover & Converſ. pro decem Ovibus & Agnis, not 
expꝛeſſing how many Ewes and how many Lambs, ruled 
naught, Another Action of Trover de velis, not ſaying how 
many, held to be naught. Jt was urged, that ten pair of 
Curtains and Galons is certain enough: fo2 by pair ſhall be 
underſtood two, and ſo there are Twenty in all. Mit be ob- 
jected, that it does not appear how many of each, J anſwer 
the woꝛds, ten pair, ſhall go to both. Beſides, it is after a 
Cerdict, and therefoze ought to be made good, if by any rea- 
ſonable conſtruction it may. Ik it had been ten Sets, oz ten 
Sutts, then without queſtion it had been well enough: now 
why may not a pair be underſtood of Sets 02 Suits, oz (a 
many as will ſerve fo2 a bed, if it ſhall not be taken fo2 a 
couple? They quoted ſome caſes in which it had baen ad- 
judged, that in Trover and Converſion fo2 ſeveral things, 
though it did not appear how many of each ſozt there were, 
yet it had been held good. Twiſden acknowledged that y — 

an 
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had been ſuch Reſolutions, but ſald, he knew not what to 
think of fuch caſes, conſidering the uncertainty of the De- 
clarations. And the wowd pair in our caſe, is as uncertain 
as may be, there a pair of Gloves, a pair of Cards, a pair 
of Tongs. The wow applyed to ſome things, ſignifies moꝛe, 
to others leſs, and what ſhall it ſignifie here? but by the 
Judges againſt Twiſden, the Plaintiff had Jadgment:; 


Fox &. alii Exec of Pinſent verſus T remain. 


He Plaintiffs being Executoꝛs, and ſome of them under 

age, all appeared by Attozney : and thereupon it was 
payed, that Judgment might be ſtayed; foz, 1. An Jnfant 
cannot make a (Uarrant of Attozney. 2. An Jnfant appear- 
ing by Attomey, may be amerced pro falſo clamore : and the 
reaſon is, becauſe it does not appear that he is under age; 
but if he appear by guardian o; prochein amy, he ſhall not be 
amerced. 3. The Infant may be much pꝛejudiced. F02 theſe 


reaſons, and becauſe, they ſaid, the pzactice had gone accoꝛ⸗ 


dingly, Judgment was ſtayed, The caſes cited pro & con 
were, 3 Cro. 424. 2 Cro. 441. 1 Roll 288, Hutton & Askew's 
caſe, A Scire facias ought by two Executoꝛs, reciting, that 
there was a third, but within age: reſolved that all muſt joyn. 
Colt & Sherwood's caſe : reſolved, that an Infant Executoz 
cannot defend by Attoꝛney. Twiſden. Where there are ſeve- 
ral Executozs, and one 02 moze under age, and the reft of 
full age, all muſt joyn in an Action, and Adminiſtration durante 
minore ætate, cannot be granted, if any of them be of full 
age: Vid. infr. 


— —ä——ẽ— 4 —— 


Haſpurt & W ills. 


Special Action bꝛought upon the Cuſtom of Wharfage 
and Cranage in the City of Norwich: The Declara- 
tion ſets foxth, that they have a common TUharfe, and a 
Crane to it; and then they ſet fozth a Cuſtom, that all Goods 
bzought down the River, and paſſing by, . ſhatl pay ſuch a 
Duty. Obj. That the Cuſtom is not good, fo2 that it is 


Tolt- 
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Toll-thorough 3 which is malum Tolnetum. Twiſd. There 
is a caſe in Hob. 175. of q bad Cuſtom of paying the Charges 
of a Funeral, though the Plaintiff were a Stranger, and not 
buried in the Pariſh. So here, ik they had unladed at the 
Key, they ſhould have paſd the whole Duty: nay, if they had 
unladed at any other place in the City, there would have bern 
ſome reaſon fo? it: 02 if the Declaration had let fozth, that 
thep had cleanſed the River, At Graveſend they claimed a 
Toll of Boats lying in the River of Thames; and it was 
adjudged in Parliament to be malum Tolnetum. To ſtay, 


E 
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Heskett &. Lee. 


Uirit of Erro2 was bꝛought to reverſe a Judgment gt- 
| ven in a common Recovery in the County Palatine of 
Lancaſter. Weſton. The Tenant in the common Recovery 
is an Inkant, and appears by his Guardian: but there is a 
fault in the admittance, fo2 whereas he ought to have been ad⸗ 
mitted as Defendant, in this fozm ; ſcil. A. B. admittitur per 
C. D. Gardianum ſuum ad comparendum & defendendum : he 
is admitted in the Recozd ad ſequendum. The ſecond Erto2 
is in the appearance: which is entred in this manner; ſe. qui 
admiſſus eſt ad ſequendum, &c. (following the Erro2 of the 
admittance ) ut Gardianus ipſius Thomz in propria perſona ſua 
venit & defendit, &c. ſo that he is admitted ad ſequendum, 
which is the act of the Plaintiff, And as Guardian he de⸗ 


ends; which is the act of the Defendant : and further, it is 


ſaid that the Guardian appears in propria perſona, which can⸗ 
not be. Now J coticeive that the Aﬀignment of the Guar⸗ 
dian, and the appearance of the Guardian, is triable by the 
Reco 2 and if the Infant ſhould bing an Action againſt his 
Guardian, he muſt declare that he was admitted to appear 
and defend his right. Now whether will this admittance ad 
ſequendum, warrant ſuch a Declaration? J conceive it will 
not, and that therefoze the Recovery is erroneous, Winning- 


ton. J am fo? them that claim under the Recovery. And J 


conceive this whole Reco is not only good in ſubſtance, but 
accowding to the fozm uſed in all common Recoveries. It an 
Infant Tenant appear per Gardianum, either as Defendant 
02 Gouche, he ſhall be bound, as well as one of full ape. 
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and if the Guardian faint-pleads 02 miſpleads, the Jnfant 
hath an Action againſt him: 9 Ed. 4. 34, 35. Dyer 104. b. 

In our caſe there is a common Recovery, wherein the Te- 
nant is an Jnfant, who ought to appear by his Guardian: 
Whether the admittance of him here by his Guardian, be well 
entred 02 no, is the queſtion : the woꝛd {equi ſignifies only ta 
follow the cauſe 3 and the Defendant doth p2oſecute and act; 
a Venire by Proviſo may be taken out at the Defendants 
Suit: 35 H. 8. 7. ſo in a Replevin the Oefendant is the 
pꝛoſecutoꝛ: and the Tenant doth ſue in common Recove- 
ries, and is the only perſon that doth pꝛolecute and act; (a 
that J think the wozd is pꝛoper. It is true, one book is ci- 
ted, where proſequendum is void in an Ejectment : 2 Cro.640, 

641. Sympſon's caſe, but that Judgment is upon the point of 
prochein amy, There is a Pꝛeſdent fo2 me in 6 Car. 1, which 
I believe, was the p2eſident of this caſe. And Sir Francis En- 
glefield's caſe, where the Jnfant came in as Uouchx is the 
lame with ours. As fo2 the ſecond Erro2 aſſigned, viz. that 
the Guardian is ſaid to come in propria perſona 3 Jn the Earl 
of Newport's Caſe and in Englefield's Caſe propria perſona fg 
in the lame manner as here. Now the Law doth not regard 
ſo much the manner of the admittance, as that a good 
Guardian be admitted, Twiſden. This is a Recovery ſufe 
fered upon a Pꝛivy Seal from the King, and upon a marriage 
ſettlement, upon good conſideration 3 and therefoze ought ta 
be favoured. The wow wo uatur is as pꝛoper foꝛ the Deken⸗ 
dant as foꝛ the Plaintiff, And fo2 the ſecond, the woꝛds pro- 
pria perſona are well enough, being applyed to the Guardian, 
who does in p2oper perſon appear fo2 the Jnfant; Foz an In⸗ 
fant to ſuffer a common Recovery, if it were res integra, 

it would hardly be admitted. But ik an Jnfant will re- 
verſe a common Recovery, he ought to do it whileſt he 
is under age, as it was adjudged here about two years 
ago, accoꝛding to my Loꝛd Coke's Opinion. Weſton. It you 
ſtand upon that, whether an Inkant having ſuffered a common 
Recovery, may reverſe it after he is come of full age, J defire 
to be heard to it. Cur. adviſare vult. 


D Tildelt 
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Tildell & Walter. 


A Uicar Libelled in the Spiritual Court koꝛ Tyth-wood, 
Barrell pzayed a Pꝛohibition, ſuggeſting, that time out 
of mind they paid no ſmall Tythe to the Uicar, but that ſmall 
Tythes, by the Cuſtom of the Pariſh, were paid to the Par- 
fon, Twiſden. Tf the Endowment of the Uicarage be lot, 
\mall Tythes mult be paid accoꝛding to preſcription; 


Jordan verſus Fawcett. 


Rro2 of a Judgment in the Common Pleas. - An Acton 

was bꝛought againft an Erecutsz, who pleaded ſeveral 
Judgments, but fo2 the laſt Judgment that he pleads, he 
doth not erp2eſs where it was entred, no2 when obtained. 
Coleman held it well enough upon a general demurrer. 
Twiſden. Jt is not good, fo2 by this plea he is tyed up to 
plead nothing, but nul tiel record. He might, if the Judg- 
ment had been pleaded as it ought to have been, have pleaded 
perhaps obtent. per fraudem. And Judgment was given ac⸗ 
coꝛdingly. 


—— 


Love verſus Wyndham & Wyndham. 


[ E an iſſue out ot Chancery, the Jury find a ſpecial 
QUerdic, viz. That one Gilbert Thirle was feized of 
the Lands in queſtion fo? thee lives, and did demiſe the fame 
to Nicholas Love the Father, if he ſhould ſo long live; that 
he being ſo poſſeſſed, made his CUill, and deviſed them in 
this manner; viz. to his Nike fo? her life, and after her de⸗ 
ceaſe to Nicholas his Son fo? his life, and if Nicholas his Son 
ſhould dye without Jflue of his body begotten, then he devi⸗ 
ſeth them to Barnaby the Plaintiff, Then they find that the 
Wife was Erecutrir, and that ſhe did agree to this Devile. 
And whether this be a good Limitation to Barnaby o2 not, is 
the queſtion, Jones. J conceive it is a good Limitation to 
Barnaby. 
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Barnaby. J ſhall enquire whether a Termoꝛ having deviſen 
to one:fo2 life, and after his death to another fo2 life, may ga 
any further: And ſecondly, admitting that he may go kur⸗ 
ther, whether the Limitation in our caſe, which is to begin 
after the death of the ſecond, without Jſſue of his body, be 
good oꝛ no? F02 the firſt point, he ſaid the reaſon given in 
Plo. Com. 519. & in 8. Co. 94. why an Executoꝛy Devile of 
a term is good in Law, is becauſe the Law takes it as de⸗ 
viſed to the laſt man firſt, and then afterwards to the firſt 
man; without which tranſpoſition it is not good: fo2 ik it 
ſhould be a Dcviſe to the firſt man firſt, there would be no- 
thing left fo2 the laſt but a poſſibility, which is not grantable 
over. Now then, if a man may deviſe a term after the death 
of another, then he may deviſe it after the death of two 
other. It is true, this cannot be in G2ants, fo2 they are 
founded upon Contracts, and there muft be a certainty in 
them: accoding to the Reco? of Chedington's cate. Now 
if a Deviſe may be good after the death of one o2 two, it is 
all one if it be limited after the death of five o2 fir, Now 
that a contingency may be deviſed upon a Contingency, J 
take it, that the Authoities are clear: 14 Car. 1. Cotton & 
Herle: 1 Roll 612. reſvlved by thee Juſtices, Et Hill. 9 Jac. 
Rot. 889. 2 Cr. 461. And foꝛ the caſe of Child and Bayly, re- 
poꝛted in 2 Cro. 459. and in Roll 613. J conceive it is not 
againſt our caſe; fo2 they held the Ocviſe to be void, not 
becauſe it was a Contingency upon a Contingency, but in 
reſpect of the remoteneſs of the poſſibility, and becauſe the 
term was wholly deviſed to a man and his Aſſigns, So that 
by the expꝛeſs Authozity of the two firſt caſes, and by the im 
plication of this caſe, J do think that a Deviſe to a man 
after ſuch a manner is good, p2ovided that it do not intro⸗ 
duce a perpetuity : ſo that where there is not the inconvent⸗ 
ence of a perpetuity, though there are many Contingencies, 
they are no impediment to the Deviſe. Therefoze where a 
Devile is upon a Contingency that may happen upon the er⸗ 
piration of one 02 moze mens lives, and where it is upon a 
Contingency that may endure fo2 ever, there is a great dif- 
ference, The reaſon of the Rector of Chedington's caſe waz, 
becauſe of the uncertainty 3 fo2 in caſe of a grant of a term, 
there is a great uncertainty ; but ours is in caſe of a Deviſe ; 
which is not taken in the Law by wap of remainder : 12 
Aſt 5. ſo that J conceive a Contingency may be limited 
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upon a Contingency, provided that it be not remote. The 
ſecond point is, whether this Oeviſe (thus limited ) be 
a good Deviſe? Now J conceive the limitation is as 
good, as if it had been to his TUife fo2 her life, and al⸗ 
ter her death to Nicholas fo2 life, and after his death to 
Barnaby, J agree, that if theſe wozds ( if Nicholas dye 
without heirs of his body) ſhall not be applied to the 
time of his death, it will be a void Deviſe. But the 
meaning is, That if at the time of his death he ſhall 
have no Iſſue, then, cc. Now that they muſt have ſuch 
conſtruction, J prove from the wows of the Will. The 
limitation of the Remainder muſt be taken ſo as to qua- 
drate with the particular Eſtate; As if there be a Con: 
veyance to one fo? life, and if he dye without Jſfſiie, to 
another, this is a good Remainder upon Condition, any 
the Remainder ſhall reſt upon the determination of the 
particular Eſtate, if the Tenant fo2 life have no Iſſue 
when he dyeth; but if a Man Convey to one, and the heirs 
of his body, and if he dye without Jſlue, to another, 
there it muſt be underſtood of a failer of Jſſue at any 
time; becauſe the pꝛecedent limitation goes further then 
his life. But admitting there were no pzecedent wows 
to guide the intention, and that common parlance were 
againſt me, yet ff there be but a poſſibility of a good 
conſtruction, it ſhall be ſo conſtrued : and they may very 
well be underſtood of his dying without Jſlie of his body 
at the time of his death. In Goodyer & Clerk's caſe in 
this Court: Trin. 12 Car. Rot. 1048. J confeſs it was 
adjudged, that it ſhould be underſtood of a failer of J. 
ſue at any time; but in our caſe, if you ſhall not un⸗ 
derſtand it of a failer of Jſſue at the time of his death, 
it cannot have any conſtruction at all to take effect, J 
think there are no erpeſs Authozities againſt me: thoſe 
that may ſeem to be fo, J will put, and endeavour to 
give an anſwer to them: As fo2 Child & Baylie's caſe; 
Repozts differ upon the reaſon of that Judgment: Foz 
Cro. ſays, it was held to be a void Deviſe, becauſe it 
was taken, if he dye without Jſſue at any time during 
the term : But Sergeant Rolls goes upon another reg- 
ſon: Rolls 613. there he ſays it is void, becauſe given 
abſolutely to the Son and his Aſſigns befoze, In Rolls 
firſt part, 611. Leventhorp & Aſhly's caſe, the Remainder 

there 
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there is ſaid to be void, becauſe when he had deviſed the 
term to A. and the Heirs Wales of his body, it ſhall go 
to the Executozs of A. and the Remainder there was ta 
begin upon his dying without Jſſue at any time. The 
caſe of Saunders and Corniſh will not come to ours: fo2 
there were many limitations fo? life ſucceſſively to perſons 
not in being, ec. Jn the caſe cited 1ſt Report, 135. of an 
Eſtate fo2 life limited to one, and to every heir ſuccef- 
ſively, an Eſtate fo2 life, the limitation was naught, be- 
cauſe it would make a perpetual Free-hold : and no body 
would know where the abſolute Eſtate ſhould veſt. So 
he pzayed Judgment fo2 the Plaintiff, Coleman fo2 the 
Defendant. J conceive this to be a void limitation. 
Mr. Jones would matze this a middle caſe. J ſhall dif- 
charge him of the firſt point, though he has taken pains 
to argue it: and J ſhall reſt upon this, That the limi⸗ 
tation of a term after the death of a man, without Jſſue 
of his body, is void. The caſe is put as a middle caſe 
to theſe two; viz. Ik a man poſſeſſed of a Leaſe fo; 
years, Deviſe it to 1. S. fo2 life, the Remainder to J. N. 
fo2 life, the Remainder to J. G. fo2 life; theſe Remain- 
ders are good. But if he do Deviſe to J. S. and the 
Heirs of his body, the Remainder over; this Remainder 
he admits to be void; becauſe it depends upon ſo remote 
a poſſibility as may never happen. Now J conceive it 
is the ſame thing to limit it to one fo2 life, and if he 
dye without Iſſue, then to another fo2 life, as to limit 
it to one and the Þeirs of his body, with a Remainder 
over. He would tye it up from the odinary and Legal 
Conffructon, to iſſue at the time of his death. Tf it be 
to be underſtood of dying without Jſſite at any time, 
then Child & Baylie's caſe, and Corniſhe's caſe, are full 
Authonties in the point; Vide 2 Cro. 459. Rolls, 612, 
614. There Leſſee fo2 years deviſeth to one fo? life, and 
after to Wms. and his Aſſigns, and if he dye without 
Iſſue then living, the Remainder to I. G. This they 
ſay is good in caſe of a Fie-fimple, but they will not 
allow it in caſe of a term fo2 years, Now Mr. Jones 
would by Conſtruction baing the wozdg then living, into 
our caſe. The Legal Conſtruction of the wordg, dying 
without Iflue, fs, if there be a failer of Iſue at any time 
to 


J 
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to come. In Pell & Brown's caſe, if the wows then 
living had not been in the Mill, the caſe had not ben 
ſo adjudged, Keeling. Pou go up Hill a little, Can 
Barnaby take ſo long, as there is any Jfue in being 
of Nicholas? Jones. He cannot, Keeling. Then Barnaby's 
Jntereſt depends upon a Contingency, that may never 
happen. Jones J grant, if Nicholas hath Iſſue at the 
time of his death, that Barnaby ſhall never take, but if 
he hath none, he ſhall. Keeling. It J Deviſe Lands to 
A. fo? life, and if he dye without Jſſue of his body, to 
B. A. ſhall have an Eſtate Tail. So in our caſe, the 
wozds and limitation is the ſame, though, the Deviſo2 
baving but a Leaſe fo2 years, there cannot be an Eſtate 
Tail of it: yet he intended not that Barnaby ſhould have 
any Eſtate as long as there were any Iſſue in being of 
Nicholas his body, Twiſden. Jt appears to me upon the 
reaſon of the caſes that have been cited, that the Re- 
mainder to Barnaby muſt be vold, becauſe of the remote 
poſſibility : But then there will be a queſtion, to whom 
the Remainder of the term will go, if Nicholas bye with- 
out Iſſue? whether to the Executozs of Nicholas, o2 ta 


the Erecutozs of Doctor Love? If A. Tenant fo2 life 


of a term, Deviſe it to B. fo2 life, the Remainder to 
C. fo2 life, the Remafnder to D. fo2 life; J have heard 
it queſtioned, whether theſe Remainders are good oz not? 
But it hath been held, that if all the Kemainder⸗men 
are living at the time of the Deviſe, it is good: if all 
the Candles be light at once, good. But ik pou limit 
a Remainder to a perſon not in being, as to the firſt 
begotten Son, cc. and the like, there would be no end 
ik ſuch limitations were admitted, and therefoze they are 
vold. And ſome Judges are of the ſame Opinion to this 
hour, If J Deviſe a term to A. fo? life; after the 
death of A. his Erecuto2s ſhall not Have it, but it ſhall 
go to the Erecutozs of the Deviſoz : But ik it be devi⸗ 
ſed to A. generally, without ſaying for life, it ſhall ga 
to his Executoꝛs after his death. But a Deviſe fo2 life 
veſts in him only during his life, and you may make a 
limitation over. Keeling. J take it, that A. carries the 
whole term, when deviſed to him koz like: becauſe an 
Eſtate fo? life is larger then the longeſt term. _— 
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As a term fo2 years doth admit of Remainders, 10 it doth 
of Reverſions, if you will have it ſo; and when he de: 
biſeth to A. during bis life, A. ſhall have it fo2 his life, 
but the Reverſion ſhall be to the Deviſozs Executoꝛs. 
But if he Deviſe it to A. fo2 life, and if he dye with- 
out Iſſue of his body, the Remainder to B. what ſhall be- 
come of the Reverſion then? Keeling. Pou ſtart a new 
point, Court, Pou ſhall have our Judgments this Term, 


Knowles verſus Richardſon. 


Rro2 of a Judgment in the Common Pleas in an 

Action upon the Caſe fo2 obſtructing a Pꝛoſped. Symp- 
ſon. The ſtopping of a Pꝛoſpect is no Nulance, and 
conſequently no Action on the Caſe will lie fo2 it. Al- 
dred's Caſe 9th Report is expreſs, that fo2 obſtructing a 
Pooſpect, being matter of delight only, and not of ne- 
ceſſity, an Action will not lye. Twiſden. Thy may not J 
build up a Tall that another man may not look into my 
ard? P2oſpects may be ſtopt, ſo you do not darken the 
light. Judgment, niſi, &c. 


Twiſden. A man may be Jndicted fo2 Perjurp in a Court- 
Baron. 


Jones moved to have a Trial at Bar fo2 Lands in 
Northumberland of 50 l. per annum. Keeling. Its a great 
way of off, and never any Jury came from thence in your 
time, Twiſden. But J have been of Councel in Cauſes, 
wherein Trials have been granted at Bar fo2 Lands there, 
We have [oſt Cornwall; no Juries from thence come to the 
Bar, and we ſhall loſe Northumberland too. The other ſive 


to ſhew cauſe. 


Keeling 


—]⁵i?ꝛ] T: „ ²˙—i. I i Tn i Ons, . . 5 n 


Poe, — 


5 


— 


56 Term Hill. 21& 22 Car. Il. 1669. inB.R. 


8 


he might have been ta⸗ 
ga man as he 
T 


ken on another day. Twiſd. So fo? arreſtin 


was going to Church, to diſgrace him. 


man upon a Sunday 


Affidavit contained, that 


Keeling upon a motion of Mr. Holt's, ſafd ; J have known 


many attachments fo2 


but till the 
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Parker & V Velby. 


N Action upon the Caſe againſt a Sheriff foꝛ making 

a falſe Return. The Plaintiff ſets fo2th, that one 

Wright was endebted to him in 60 J. and did p20- 

miſe to pay him, and that thereupon a TArit was 

ſued out againſt him directed to the Defendant, being Sheriff 
of Lincolnſhire, who took him into his cuſtody, and after ſuk⸗ 
fered him to go at large, whither he would, and at the day of 
Return, he returned that he hadhis body ready. Jones. Thep 
have demurred to the Declaration: which J conceive to be a 
good Declaration. Foz take the caſe, that there went a La- 
titat to the Sheriff, and the Sheriff took the perſon upon it, 
and let him go at large, no body will deny, but that an 
Action of Eſcape will lye againſt him: and when he makes 
ſuch a falſe Return, as here, that he has the body ready, 
why will not an Action lie fo2 a falſe Return? and this is na 
new caſe, but hath bien adjudged Moor. plac. 596. 3 Cru. 460. 
ibid. 624, it is at the Plaintiffs Election to follow the Sheriff 
with Amercements, 02 to bzing his Action fo2 the falſe Return. 
And when this Action has been bzought fonmerly, they were 
koꝛced to plead the Statute 3 none ever demurred generally, 
Twiſden. Jremember a caſe in 21 Car. 1. Rot. 616. between 
Franklyn & Andrews, where an Action upon the Caſe was 
bꝛought againſt a Sheriff fo2 ſuch a falſe Return: he pleaded 
the Statute, and they held in that caſe, that the Sheriff could 
not Return any thing elſe but Cepi corpus. And old Hodſon, 
that ſate here, remembzed the caſe of Langton & Gardiner 
repotted in 3 Cro. and ſaid, the Court did amerce the Sheriff 
fo2 a bad Return; but the Judgment was given in that caſe 
fo2 the Plaintiff, becauſe there was a Traverſe aliter vel alio 
modo, which could not be, unleſs a falſe Return had been 
confeſſed, and the Court oꝛdered „ to be entred — 
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the Plaintiff fo2 that cauſe. In the caſe of Franklyn, the 
Court held, that upon Jſſue Not-guilty, the Statute might 
be given in'Evldence : but upon a Demurrer pou ought to 
plead the Statute, and the general Demurrer cannot be help d 
in this caſe, unleſs you will ſay that it is a general Law. 
Whelpdale's caſe is, that the Statute muſt be pleaded, becauſe 
it is a particular Law: but it concerns Extoꝛtion in all She- 
riffs ; and the Statute of 13 Eliz. that concerns all Parſons, 
touching Non-reſideney, is held to be a general Law: and it 
is not to be ſtirr d now; but ik the polnt were to be adjudged 
again, perhaps we might be of another Dpinion. Keeling. 
They have relyed here upon the falle Return, and the general 
Demurrer J take to be well enough. Morton & Rainsford 
accoded; wherefoze Judgment was given againſt the 
Plaintiff. 


Lake verſus King. 


He Platntiff brought an Action upon the Caſe fo2 publiſh- 
ing a Libeil, in which he was defamed, ec. the publica⸗ 
tion was in delivering ſeveral Pzinted Papers, wherein the 
Plaintiff was flandered, to ſeveral Members of a Commit- 
tex of the Houſe of Commons, Jones. Jt is true, if a man 
make a complaint in a Legal way, no Action lpeth againſt 
bim fo2 taking that courſe, if it be in a competent Court. 
Bult that that we ſay is not lawful in this caſe, is his cauſing 
the matter to be Pzinted and Publiſhed: agreeable to this 
caſe are the common caſes of Letters : if a man will wite a 
ſcandalous Letter, and deliver it to the party himſelf, this is 
no Slander, But if he acquaints a third perſon with it, an 
Action will lie. So here, ſince he will publiſh this mat- 
ter by Painting it, 02 if he had but witten it, it might have 
— : fo2 the Members ought not to be pꝛe⸗ 
poſſeſſed. 


King 
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2 King verſus Standiſh, 
, N Action upon the Statute of Przmunirefo? impeaching 


in the Chancery a Judgment given in the Kings⸗Bench. 
he Oefendant demurred. Bigland fo2 the Defendant. The 
queſtion is, whether the Court of Chancery be meant within 
the Statute of 27 Ed. 3. 3. This queſtion has ban contro- 
verted fozmerly, but has not ban ſtirr d within theſe 40 years 
laſt paſt, Jt concerns the Chancery, as it is a Court of 
4 Equity. Now the Statute cannot be applyed to the Chan- 
7 cery as ſuch ; fo2 it was not a Court of Equity at that time; 
S. and if ſo, then muſt the Statute be applyed to other Courts, 
15 5 where the gravamen then was. Mr. Lambert in his Juxiſdicii⸗ 
5 7 on of Courts, ſays of this Court, that the King did at firſt 
23 determine Cauſes in Equity in perſon: and that about 20 
7 Ed. 3 the King going beyond Sea, delegated this power ta 
the Chancelloz, And then he ſays, ſeveral Statutes were 
made to enlarge the Juris diction of this Court, as 17 Rich. a. 
5 cap. 6. &c. But the Chancelloꝛ took not upon him ex Officio, 
to determine matters in Equity, till Edward the Fourth's time, 
Fo? till then it was done by the King in perſon, oz he delega- 
ted whom he pleaſed. So that the Gravamen of that Statute 
could not be in the Chancery. 2. Jt is not poſſible that the 
King can be diſinherited in his own Courts: and therefoze 
the Statute muſt be underſtood of Courts, that ſtand in op- 
poſition to the Kings Courts, and only foxreign Courts. 
But this Court is held by the Kings Seal, and the Judg- 
ments in it are accoꝛding to the Kings Conſcience. Third⸗ 
ly, It is ſaid in the Statute, that the Offenders ſhall have 
a day given them to appear before the King and his Council, or 
in his Chancery, &c. and it is ſtrange that the Chancery 
ſhould give the remedy, if that were one of the Courts 
wherein the Offence were incurred. My fourth reaſon is from 
che penalty: the penalty is very rare and great: fo2 they 
muſt be put out of the Kings Pꝛotection, their Lands koz⸗ 
feited, and their bodies impaiſon'd at the Kings pleaſure. The 
penalty is fitted well fo2 thoſe that dꝛaw the Kings Subjects 
out of the Kings Jurisdiction: but fo great a penalty to be 
inflicted koꝛ ſuing in the Kings Courts, is not ſo reaſonable. 
Ik a man ſue in the Eccleſiaſtical 3 koꝛ a matter Tem⸗ 
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poꝛal, ſhall he incur a Premunire? An Action upon the Caſe 
may lye, when a man is miſtaken in the Court, in which he 
ought to ſue, but to maße it a Præmunire ſeems not fo rea- 
ſonable. The Uſurpations of the Biſhop of Rome were the 
cauſe of the making of this Statute, aud all other Statutes 
of Præmunire: 28 Ed. 3. cap. 1. 16 H. 6. cap. 5. the com- 
plaint was all along of the Biſhop of Rome's Aſurpations 3 
but not a wozd of the Chancery. Sir John Davies in his caſe 
of Præmunire tells us, that all the Statutes were made upon 
this occaſion. Ok all the Attaiuders of Præmunire, there 
never was one fo? ſuing in the Chancery, The great Dbjedti- 
on is from theſe wozds in the Statute, (or which do ſue in 
any other Court) now, ſap they, this laſt djsjunctive. muſt 
be applped to this Court, and not to the Court oꝛ Courts 
mentioned befoze, But J anſwer, there were other Eccleſi- 
ſiaſtical Courts within this Realm, beſides that that was a 
ſtanding Court, and had a conſtant dependance upon the 
Pope here; and they were aimed at by this disjunctive. 
Thoſe Courts derived their Jurisdicion from the Court of 
Rome, and not from the King. There is an Authoaity in the 
point in 5 Ed. 4, 6. Now fo2 Authozities, J confeſs there are 
great ones againſt me: 2 Cro. fol. 335. Heath & Ridley. 
Moor. 838. Courtney verſas Olanvill. My Low Coke in his 
Chapter of Przmunire. 22 Ed. 4. fol. 37. But the greateſt 
Authoꝛity againſt me is the caſe of Throgmorton & Finch, re: 
poꝛted by my Loꝛd Coke in his Treatiſe of Pleas of the Crown, 
Chapter Præmunire. But the pꝛactice has ben contrar 
not one perſon attainted of a Præmunire fo2 that cauſe. In 
King James his time the matter was referred to the Counſel, 
who all agreed, that the Chancery was not meant within the 
Statute : which Opinions are inrolled in Chancery. And the 
King upon the report of theirReaſons, owered the Chancelloꝛ 
to pzoceed as he had done; and from that time ta this, J do 
not find that this point ever came in queſtion. And ſo he pzayen 
Judgment fo2 the Defendant, Saunders. Ag to that objedt- 
on, that at the time when this Statute was made, there 
were no pꝛoceedings in Equity: J anſwer, that granting it 
to be true, yet there is the ſame miſchief: The pzoceedings 
in one part of the Chancery are coram Domino Rege in Can- 
cellaria, but an Engliſh Bill is directed to the Lo Keeper, 
and decreed: ſo that there is a difference in the pꝛaceedings 
of the lame Court, But admit that Courts of Equity = 
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the Kings -Courts, yet they are ahz Curiz, if they hold plea 
of matters out-of their Jurisdiction. 16 Ri. 2. cap. 5. Rolls 
firſt part. 38 1. There is à common objection, that it there 
were no relief in Chancery, a man might be ruined: fo2 the 
Common Law is rigozous, and adheres ſtrictly to its rules, 
J-cannot anſwer this Dbjection better then it is anſwered ta 
my hand in Dr. & Stud. lib. r. cap. 18. he cited 13 Ri. 2. 
num. 30. Sir Robert Cotton's Records. Jt is tu be confiveren 
what is underftood by being impeached : Now the wozds of 
another ac will explain that, viz. 4 H. 4. cap. 23. by that 
Act it appears, that it is to dzaw a Judgment in queſtion any 
other way then by TUrit of Erro2 oꝛ Attaint. One would think 
this Statute ſo fully penned, that there were no room fo2 an 
evaſion. There was a tempoꝛary Statute which is at large 
in Raſtall 31 H. 6. cap. 2. fn which there is this clauſe ; viz. 
That no matter determinable at Common Law, ſhall be heard 
elſewhere. A fortiori, no matter determined at Common 
Law ſhall be dzawn in queſtion elſewhere. Pe cited 22 Ed. 4. 
36. Sir Moyle Finch & Throgmorton, 2 Inſt. 335. and Glan- 
vill & Courtney's caſe. He put them alſo in mind of the Artt- 
cle againſt Cardinal Woolſey in Coke's Juriſdiction of Courts, 
tit. Chancery. So he payed Judgment fo2 the Plaintiff. 
Keeling. Jt is fit that this cauſe be avjourned into the Srche- 
quer-chamber, fo2 the Opinions of all the Judges to be had in 
it. Ile know what heats there were betwirt my Lom Coke 
& Elleſmere, which we ought to avoid. 


Turner & Benny. 


Carit of Erroz was bought to reverſe a Judgment in 

the Common Pleas in an Action upon the Caſe : 

the ]Ilaintiff declared, that it was agried detwen 

and the Tdefendant, that the Plaintiff chould furren- 

the uſe of the Dekendant certain Copy⸗hold Lands; 
t the Defendant chould pay fo? thofe Lands a certain 
money: and then. he fets foxh, that he dis ſurrender 
faid Lands ints the hands of two Tenants of the Mano? 
ont of Court, ſecundum conſuetudmem, &c. Exteption. The 
pomiſe is to ſurrender generally, which maſt be — 
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of a ſurrender to the Low o2 to his Steward: and the Decla⸗ 
ration ſets foꝛth a ſurrender to two Tenants 3 which is an 
imperfect ſurrender 2 1 Cro. 299. Keeling, But in that caſe 
there are not the woꝛds ſecundum conſuetudinem, as in this 
caſe. Jones. Hill. 22 Car. 1. Rot. 1735. betwirt Treburn & 
Purchas, two points were adjudged t 1. That when there is 
an agriement fo2 a ſurrender generally, then ſuch a particu⸗ 
lar ſurrender is naught. 2. That the alledging of a ſurren- 
der ſecundum conſuetudinem is not ſufficient : but it ought ta 
be laid, that there was ſuch a Cuſtom within the Wanoz, and 
then, that accoꝛding to that Cuſtom he ſurrended into, ac. ac- 
coꝛdingly is 3 Cro. 335. Coleman contra. le do ſay that we 
were to ſurrender generally, and then we aver, that actually 
we did ſurrender ſecundum conſuetudinem : and if we had 
ſaid no more, it had ban well enough. Then the adding, into 
the hands of two Tenants, &c. J take it that it ſhall not hurt. 
Beſides, we need not to alledge a perfowmance, becauſe it is 
a mutual pꝛomiſe, and he cited Camphugh & Brathwait's caſe 
Hob. Twiſden. J remember the caſe of Treborne ; he was 
my Clyent. And the reaſon of the Judgment is in Combe's 
caſe 9th Rep. becauſe the Tenants are themſelves but Attoz- 
nies. And they compared it to this caſe: J am bound ta 
levy a Fine : it may be done either in Court oꝛ by Commiſſi⸗ 
on, but J muſt go and know of the perſon to whom J am 


bound, how he will have it, and he muſt direct me. Jn the 
piincipal caſe the Judgment was affirm d, Niſi, &c. 


Turner & Davies. 


Udita Querela. The point was this; viz. an Admint⸗ 
ſtratoꝛ recovers damages in an Action of Trover and 
Converſion $02 Goods of the Jnteſtate taken out of the pol⸗ 
ſeſſion of the Adminiſtrato2 himſelf : then his Adminiſtration 
is revoked, and the queſtion is, whether he ſhall have Execu⸗ 
tion of the Judgment, notwithſtanding the revocation of his 
Adminiſtration ? Saunders. J conceive he cannot, fo? the Ad⸗ 
miniſtration being revoked, his Authozity is gone. Doctor 
Druries caſe in the 8th Report, is plain. And there is a Pe: 
ſident in the new book of Entries 89. Barrell. J conceive he 
may 
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may take on Execation, fo2 it is not in right of his Admini- 
tration : he lays the Converſion in his own time: and he 
might in thts cafe have vectared in his own name; and he ci⸗ 
ted and mged the reafon of Pakman's caſe, 6th Report, & x 
Cro. Keeling. He might bing the Action in his own name, 
but the Goods ſhafl be Aſſets. Tf Hoods come to the poſſefſion 
of an Avminiftrato2, and his Adminiſtration be repealed, he 
ſhall be charged as Executoꝛ of his own wꝛong: now in thts 
caſe, the Adminiſtration being repealed, ſhall he ſue Execu⸗ 
tion, to ſubject Himſelf to an Action when done? Twiſden. J 
think it hath bern ruled, that he cannot take out Execution, 
becauſe his Title is taken away, Judgment per Cur, verſas 


Defendentem. 


9 — 
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Jordan &. Martin. 


kception was taken to an Avowyy fo2 a Rent charge, that 
the Avowant having diſtrained the Beaſts of a Stranger 
s Kent, does not ſay that they were levant & couchant. 


Coleman. The Beaſts of a Stranger are not liable to a Di⸗ 


fireſs, unleſs they be 1-vant & couchant : Roll. Diſtreſs, 668, 
672. Reipnold's caſe. Twiſd. TQhere there is a Cuſtom foꝛ 
the Low to ſeize the beſt Beaſt fo2 a Heriot, and the Low voes 
letze the beſt Beaſt upon the Tenancy, it muſt come on the 
other ſide to ſhew that it was not the Tenants Beaſt. Keel. 
The Cattel of a Stranger cannot be diſtrained, unleſs they 
were levant & couchant; but it muſt come on the other five 


to ſhow that they were not lo. So Judic. pro Quer 


Wayman &- Smith. 


| Prohibition was pzaped to the Court of Briſtol upon this 

ſuggeſtion ; viz. That the cauſc of Action did not ariſe 
within the Jurisdictton of the Court, Winnington. There 
was a caſe here between Smith & Bond: Hill. 17 Car. 2. Rot. 
501. a Pꝛohibition to Marlcborough : the ſuggeſtion grounded 
on Weltm. 1. cap. 34. granted: And there needs not a Plea 
in the Spiritual Court, to the Jurisdicion: fo2 that be _ 
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F. N. B. 49. But he ſaid, he had an Affidavit, that the cauſe 
of Action did ariſe out ok their Jurisdickion. Twiſden. J 
doubt you muſt plead to the Jurisdiction of the Court. Jre⸗ 
member a caſe here, wherein it was held ſo: and that if they 
will not allow it, then you muſt have a Pꝛohibition. Win- 
nington. Fitzherbert is full, Ruled, that the other ſide ſhall 
ſhew cauſe why a Prohibition ſhould not go, and things to 


ſtay. 


Humlock & Blacklow. 


Ebt upon a Bond fo2 perfozmance of Covenants in Ar- 
ticles of agreement. The Plaintiff covenanted with 
the Defendant to aſſign over his Trade to him, and that he 
ſhould not endeavour to take away any of his Cuſtomers 3 
and in conſideration of the perkoꝛmance of theſe Covenants, 
the Defendant did Covenant to pay the Plaintiff 60 1. per an- 
num during his life. Saunders. The woꝛds in conſideratione 
performationis, make it a Condition pꝛecedent: which muſt 
be averred: 3 Leon. 219. and thoſe Covenants muſt be actually 
perfoꝛmed. Twiſden. How long muſt he ſtay then, till he 
can be entitled to his Annuity 2 as long as he lives? fo2 this 
Covenant may be bꝛoken at any time. Thats an Expoſition 
that coꝛrupts the Text. Judic. niſi, &c. 


Tt was moved by one Hunt, that the Venue might be 
changed in an Action of Indebitat. Aſſumpſit, bought by Mr. 
Wingfield. Jones. J conceive it ought not to be changed, be- 
ing in the caſe of a Counſelloꝛ at Law, by reaſon of his atten- 
dance at this Court, Twiſd. Jn Mr. Bacon's caſe of Grays- 
Inn, they refuſed to change the Venue in the like caſe, So not 
granted. 


An Jndicment againſt one Morris in Denbigh-ſhire, foꝛ Mut- 
ther, was removed into the Kings Bench by Certiorari, ta 
prevent the Pꝛiſoners being acquitted at the Grand · Seſſionsʒ 
and the Court directed to have an Indicment found againſt 
him in the next Engliſh County; viz, at Shrewsbury. Vide 


infra. 


Taylor 


—— 


— 
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Taylor 2 Rouſe, C burch-wardens of 


Downham, verſus their Predeceſſors. 


He Action was, to make them Account fo2 a Bell. They 
plead, that they delivered it to a Bell-founder, to mend, 

and that it is yet in his hands. The Plaintiff demurs ; the 
cauſe of his Demurrer was, that this was no good Plea in 
Bar of the Account, though it might be a good Plea befoze 
Auditozs. 1 Roll 121. Pemberton. J conceive it is a good 
Plea 3; fo2 wherever the matter oꝛ cauſe of the Account is ta- 
ken off, the Plea is good in Bar. But he urged, that the 
Action was bꝛought fo2 taking away bona Eccleſiæ, and not 
bona Parochianorum, as it ought to have been, Court. The 
Property is not well laid. So oꝛdered to mend all, and plead 

e NOVO. 


—— 


Term. Mich. 2 2 Car. II. 1670. in B. R: 


pulling down Incloſures. They took Jfſue as to 

N 'the damages only. It was moved, that befoze the 

L * Trial fo2 the damages, there might be Judgment 

given to have them let up again, having been long down. 

Twiſden. Then you have Judgment fo2 the damages, then 

one Diſtringas will ſerve fo? ſetting up the Inclolures and the 

damages too. As in an Action, where part goes by default, 

and the other part is traverſed, you ſhall not take out Execu- 
tion, till that part which is traverſed be tried. 


Upon a motion by Mr. Dolbin fo2 an Attachment, Twiſden 
ſaid ; if a man has a Suit depending in this Court, and be 
coming to Town to pzolecute o2 defend it here, he cannot be 
ſued elſewhere. But ik a man come hither as a Witneſs, he 
is pꝛotected eundo & redeundo. 


\ N Jnquifſition was returned upon the Statute againſt 


Wootton Heal. 


| AP Action of Covenant was bzought upon a Marranty in 
a Fine, a term fo? years being Evictey, Saunders. J ac- 
knowledge, that an Action of Covenant does well lye in this 
caſe : but the Plaintiff aſſigns his bzeach in this; viz. that 
aue Stowell habens legale jus & titulum, did enter upon him 
and evict him; which perhaps he did by virtue of a title deri⸗ 
ved from the Plaintiff himſelf: 2 Cro, 315. Kirby & Hanſa- 
ker. Jones contra. To ſuppole that Stowell claimed under 
the Plaintiff, is a fozeign intendment: and it might as well 
come on the Defenvants ſide to ſhow it: And ſince that caſe 
in 2 Crook, the Statute of 21 Jac. and the late Act, have much 
ſtrengthned Uerdias, Twiſden. The Statutes do not — 
when 
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when the Court cannot tell how to give Judgment. The 
Plaintiff ought to entftle Himſelf to his Action, and it is not 
enough if the Jury entitle him. Jones. Pou have watved the 
title here, and relyed upon the Entry of the Jſſue only, which 


is non intravit, &c. Cur. adviſare vult. 


Laſſells e>- Catterton. 


b N Action of Covenant fo2 further aſſurance, the Cove: 

nant being to make ſuch Conveyance, c. as Counſel 
ſhould adviſe ; they alledge fo2 beach, that they tendꝛed ſuch 
a Conveyance as was adviſed by Counſel; viz. a Leaſe and 
Releaſe, and (et it fo2th with all the uſual Covenants. 
Levings moved in Arreſt of Judgment; J conceive they have 
tendꝛed no ſuch Conveyance as we are bound to execute; 
fo2 we are not obliged to Seal any Conveyance with Cove- 
nants, no2 with a Tlarranty. Beſides, that which they 
have tendꝛed, has a Warranty, not only againſt the Cove⸗ 
nanto2, but one Wilſon : 2 Cro. 571. 1 Rolls 424. Again, 
our Covenant is, to convey all our Lands in Bomer : and the 
Conveyance tendzed, is of all our Lands in the Lo2dſhip of 
Bomer. Twisden. Foz the laſt exception, J think we ſhall 
intend them to be both one: And J know it hath been held, 
that if a man be bound to make any ſuch reaſonable aſſurance, 
as Counſel ſhall adviſe, uſual Covenants may be put in; fo2 
the Covenant ſhall be ſo underſtood. But there muſt not be 
a (Warranty in it: though ſome have held, that there may 
be a (Uarranty againſt himſelf ; but J queſtion whether that 
will hold. But Weſton on the other ſide ſaid, that the Ob⸗ 
jection as to the (larranty was fatal, and he would not make 

any defence, : 
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The King verſus Morris. Vid. ſup. 


. Attomey Finch ſhewed cauſe why a Certiorari ſhould 
not be granted to remove an Indicment of Murder 
put of Denbighſhire in Wales. Twiſden. Jn 2 Car. & 8 Car. 
it was held, that a Certiorari did lye into Wales. Morton. By 
34 H. 8. the Juſtices of the great Seſſions have power to try 
all Purthers, as the Judges here have, and the Statute of 
26 H. 8. fo2 the Trial of Yurthers in the next Engliſh 
County, was made befoze that of the 34 H. 8. Iwiſden. J 
never yet heard that the Statute of 34 H. 8. had repealed that 
of 26 Henr. 8. Jt is true, the Judges of the Gzand Seſſions 
have power, but the Statute that gives it them, does not ex⸗ 
clude this Court. To be moved when the Chief Juſtice 


ſhould be in Court, 


Franklyn's Caſe. 


Ranklyn was bzought into Court by Habeas Corpus, and 
the Return being read, it appeared that he was com- 
mitted as a Pꝛeachet at Seditious Conventicles. Coleman 
prayed he might be diſcharged; he ſaiv this Commitment 
miſt be upon the Oxford Act: fo? the laſt Act only oꝛders a 
Conviction z and the Act fo2 Unifounity, Commitment only 
after the Biſhops Certificate. And the Oxford Act pzovides, 
that it ſhall be done by two Juſtices of the Peace upon Dath 
made befoze them: and in this Return, but one Juſtice of 
Peace is named; fo2 Sir William Palmer is mentioned as 
Deputy Lieutenant, and you will not intend him to be a Ju⸗ 
ſtice of Peace. No2 does it appear that there was any Dath 
made befoze them. Twiſden. Upon the Statute of the- 18th 
of the Queen, that appoints, that two Juſtices ſhall make 
Opwers fo? the keeping of Baſtard-childzen, whereof one to be 
of the Quorum, J have got many of them quaſh'd, becauſe it 
was not expꝛeſt, that one of them was of the Quorum. 
TUhereupon Franklyn was diſcharged, 


Upon 


a. 
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Upon a motion fo2 time to plead in a great cauſe about 
Brandy, Twiſden ſaid, if it be in Bar, you cannot demand 
Oyer of the Letters Patents the next Term; but if it be in 
a Replication, you may: becauſe you mention the pꝛecedent 
Term in the Bar, but not in the Replication, 


— —— 


Yard & Ford. 


Over by Jones in Arreſt of Judgment; an Action upon 

the Caſe was bzought fo2 keeping a Parket without 
Warrant, it being in p2ejudice of the Plaintiffs Market. He 
moved, that the Action would not lie, becauſe the Defendant 


did not keep his Market on the ſame day that the Plaintiff 


kept his: which he Cafd is implied in the caſe in 2 Rolls 140. 
Saunders contra. Upon a Trit of Ad quod dampnum, they 
enquire of any Markets generally, though not held the ſame 
day, Jn this caſe, though the Defendants Market be not 
held the ſame day that ours is, yet it is a damage to us in 
kozeſtalling our Market, Twiſden. J have not obſerved that 
the day makes any difference. M J have a Fair oz Barket, 
and one will erect another to my p2rfudice, an Action will lye; 
and ſo of a Ferry. Its true, fo2 one to ſet up a School by 
mine, is damnum abſque injuria, Oweren to be moven 
again. 


Pawlett moved in Treſpaſs, that the Dekendant pleaded in 
Bar, that he had paid 31. and made a pꝛomiſe to pay ſo much 
more in ſatisfaction ; and ſaid it was a good plea, and did 
amount ts an accoꝛd with ſatisfaction z an Action being but a 
Contract, which this was. Twiſden. an Accoꝛd executed is 
pleadable in Bar, but Executow not. 


Twiſden. There are two clauſes in the Statute of Alury; 
if there be a coꝛrupt agreement at the time of the lending of 
the money, then the Bonds and all the Allurances are void: 
but if the agreement de good, and afterward he receives moze 


than he ought, then he foxfeits the treble value. 


Bonne- 


—— 
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Bonnefield. 


E was bought into Court upon a Cap. Excom. and it 

was urged by Pawlett that he might be delivered, fo2 
that his name was Bonnefield, and the Cap. Excom. was 
againſt one Bromfield. Twiſden. Pou cannot plead that here 
to a Cap. Excom. Pou have no day in Court, and we cannot 
Bail upon this; but you may bꝛing your Action of Falſe Jm- 
pꝛiſonment. | | 


Caterall . Marſhall. 


Ction upon the Caſe, wherein the Plaintiff declares, 
that in conſideration that he would give the Deken⸗ 
nant a Bond of ſufficient penalty to ſave him harmleſs, he 
would, ac. and ſets foꝛth, that he gave him a Bond with ſuf- 
ficient penalty, but does not eppꝛeſs what the penalty was. 
This was moved in Arreſt of Judgment. 1 Akter a 
Cerdict it is good enough, as in the caſe in Hob. 69. ITwiſd. 
Ik it had been upon a Demurrer, J ſhould not have doubted 
but that it had been naught. Rainsford & Morton. But the 
Jury have judged the penalty to be reaſonable, and have 
found the matter of fac. Twiſden. The Jury are not Judges 
what is reaſonable, and what unreaſonable : but this is after 
a Uerdict. And ſo the Judgment was affirm'y, the cauſe 
coming into the Kings Bench upon a TUrit of Erroꝛ. 


Martin . Delboe. 


A Action upon the Caſe, ſetting foxth, that the Deken⸗ 
dant was a Yerchant, and tranſmitted ſeveral Goods 
beyond Sea, and p2omiſed the Plaintiff, that ik he would 
give him ſo much money, he would pay him ſo much out of 
the p2oceen of ſuch a parcel of Goods as he was to gr 
n 
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beyond Sea. The Defendant pleaded the Statute of Limt⸗ 
tations, and doth not ſay, non aſſumpſit infra ſex annos, but 
that the cauſe of Action did not ariſe within ſir years. The 
Plaintiff demurs, becauſe the cauſe is between Merchants, #c. 
Sympton. The plea: is good; Accounts within the Statute 
muſt be underſtood of thoſe that remain in the nature of Ac⸗ 
counts: now this is a ſum certain. Jones'accorded. This is 
an Arion upon the Caſe, and an Action upon the Caſe betwien 
Merchants is not within the exception. And the Defendant 
has pleaded well in faying, that the cauſe of Action did 
not ariſe within ſix vears: fo2'the cauſe of Action ariſeth 
fron the time of the Ships coming into Poꝛt; and the fix 
ꝓears are to be retkoned from that time. Twiſden. J never 
knew but that the wozd Accounts in the Statute was taken 
only fo2 Actions of account. An inſimul computaſſet bzought 
fo2 a ſum certain, upon an Account ſkated, though betwan 
Merchants, is not within the Exception. So Judgment was 
given fo2 the Defendant, 


The King verſus Leginham. 


N Inkozmation was erhibited againft him fo2 taking un- 
# > reaſonabte Deftreffes of ſeveral of his Tenants, Jones 
moved in arreft of Judgment, that an Info2mation would not 
ye fo2 ſuch cauſe. Marlebr. cap. 4. ſaith, that if the Loꝛd take 
an unreaſonable Diſtrefs, he ſhall be amerced, ſo that an Jn- 
foxmation will not lye. And my Lord Coke upon Magna Car- 
ta, ſays, the party grieved may have his Action upon the Sta- 
tute : but admit an Inkonnation would ye, yet it ought to 
have been mote particular, and to have named the Tenants ; 
it is not ſufficient to ſay in general, that he took unreaſonable 
Diſtreſſes of ſeveral of his Tenants, And the ſecond part of 
the Infomation, viz. that he is communis oppreſſor, is not 
ſufficient : Rolls 79. Moor 451. Twiſden. Jt hath ſo been 
adjudged, that to lay in an Intonnation, that a man is com- 
munis oppreſſor, is not good. And a Low cannot be indicted 
fo2 an erceſſive Diſtreſs, fo2 it is a pzivate matter, and the 
party ought to bzing his Action, To ſtay. 


Haman 
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Haman &» Truant. 


AP Action upon the Caſe brought upon a bargain fo2 Tort 
and Gaals, #c. The Defendant pleads another Action 
depending fo2 the ſame thing. The Plaintiff replies, that 
the bargains were ſeveral ; abſque hoc, that the other Action 
was bꝛought fo2 the ſame cauſe. TheDefendant demurs ſpe- 
cially, foꝛ that he ought to have concluded to the Country. 
Polyxfen. TUhen there is an affirmative, they ought to make 
the next an Iſſue, oz otherwiſe they will plead in infinitum. 
3 Cro. 755. and accodingly Judgment was given fo2 the 
Defendant. 


— ———_—— mn... 


Fox & ali: Executors of Mr. Pinſent. 
Vide ſupra 47. 


— Aſſumpſit: The Defendant pleads, that two of 
the Plaintiffs are Jnfants, and yet they all Sue per At- 
tornatum. The queſtion ts, if there be two Executoꝛs, and 
one of them under age, whether the Jnfant muſt ſue per Guar- 
dianum, and the other per Attornatum, o2 whether it is not 

well enough, if both fue per Attornat, 2 Offley ſpake to it, 
and cited 2 Cro. 541, Paſch. 11 Car, 288, Powell's caſe, Styles 
318. 2 Cro. 577. 1 Inſt. 157. Dyer 338. Morton. J am of 
Opinion that he may Sue by Attomey, as Erecuto2 : though 
if he be Defendant, he muſt appear by Guardian, Rainsford. 
I think it is well enough; and Jam led to think ſo by the 
multitude of Authozities in the point: And J think the caſe 
ſtronger when Jnfants joyn in Actions with perſons of full 
age. He Sues here in auter droit; and J have not heard of 
any Authozity againſt it. Twiſden concurred with the reit, 
and ſo Judgment was given, 
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Moreclack & Carleton: 


Pon a Writ of Erro2 out of the Court of Common 
Pleas, one Erroz aſſigned was, that upon a relicta ve- 
rificatione, a miſericordia was entred, whereas it ought to 
have been a capiatur. Twiſden. The Common Pleas ought 
to certifie us what the pꝛactice of their Court is. Monday the 
Secondary ſaid, it was always a Capiatur. Its true in 
9 Edw. 4. it is ſaid, that he ſhall but be amerced, becauſe he 
hath ſpared the Jury their pains 3 and 34 H. 8. is accozding⸗ 
ly: but ſay they in the Common Pleas, a Capiatur muſt be 
entred, becauſe dedicit factum ſuum. So they ſaid they would 
diſcourſe with the Judges of the Common Pleas concern- 
ing it. 


The King verſus Holmes, 


Oved to quaſh an Indictment of Forcible Entry into a 
Meſluage, paſſage or way: fog that a paſſage 02 way 
is no Land no2 Tenement, but an Eaſement : and then it is 
not certain whether it were a paſſage over Land 02 Tater 2 
Yelv. 169. the woꝛd paſlagium is taken fo2 a paſſage over TTlas 
ter. Twiſd. Pou need not labour about that of the paſſage ; 
we ſhall quaſh it as to that: but what ſay you to the Meſſu- 
age? Jones. It is naught in the whole: fo2 it is but op wap 
of recital, with a quod cum, he was poſſeſſed, c&c. Et lic poſ- 
ſeſſionatus, &c. but that Twiſden ſaid, was well enough. 
Jones. Then he ſaith, that he was poſſefſed de quodam Termi- 
no: and doth not ſay annorum. Twiſden. That's naught; 
And the Indictment was quaſh'd. 


An Action was bzought againſt the Hundzed of Stoak, upon 
the Statute of Hue and Cry: and at the Trial, ſome Houſe- 
keepers appeared as CUitneſſes, that lived within the Þun- 
d2ed, who, being examined, ſaid they were PPooz, and paid 
no Tares no2 Pariſh Duties: and the queſtion was, whether 
they were good (Ulitneſſes 02 not? * „ 

er⸗ 
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Servants are good TUitneſſes : but theſe are neither. Then 
he went down from the Bench to the Judges of the Com- 
mon-JIleas, to know their Opinions; and at his return ſat, 
That Judge Wyld was confident that they ought not to be 
ſwom, and that Judge Tyrrell! doubted at firſt ; but after- 
wards was of the ſame Opinion: their reaſon was, becauſe 
when the money recovered againſt the Pund2ed ſhould come to 


be levied, they might be wozth ſomething, 


Hoskins verſus Robins. 
Hill. 23 Car. 2. Rot. 233. 


N this caſe theſe points were ſpoke to in Arreſt of Judg⸗ 
ment, viz. 1. Whether a Cuſtom to have a ſeveral Pa⸗ 
ſture excluding the Low, were a good Cuſtom, oz not? Jt 
was ſaid, that a pꝛeſcription to have Common ſo, was void in 
Law; and if ſo, then a perſcription to Have ſole Paſture, 
which is to have the G2aſs, by the mouth of the Cattle, is 
no other then Common appehdant : Daniel's caſe 1 Cro. fa 
that Common and Paſturage is one and the ſame thing. 
They ſay that it is againſt the nature of Common, fo2 the 
very woꝛd Common ſuppoſeth that the Loꝛd may feed, J an- 
ſwer, if that were the reaſon, then a man could not by Law 
claim Common fo2 half a year, excluding the Lozd $ which 
may be done by Law. But the true reaſon is, that if that 
were allowed, then the whole p2ofits of the Land might be 
claimed by pꝛeſcription, and ſo the whole Land be pꝛeſcribed 
foꝛ. The Low may grant to his Tenants to have Common, 
ercluding himſelf: but ſuch a Common is not good by pꝛe⸗ 
ſcription. The ſecond point was, whether 02 no the pꝛeſcrip⸗ 
tion here not being fo2 Beaſts levant & couchant, were good 
02 not? fo2 that, a difference was made betwirt Common in 
groſſe and common appendant, viz. That a man may preſcribe 
fo2 Common in groſſe without thoſe wozds 3 but not fo2 Com- 
mon -appendant. 2 Cro. 256. 1 Brownl. 35, Noy 145. 15 
Edw. 4. fol. 28. 32. Rolls, tit. Common 388. Fnz. tit. Pre- 
ſcription, 51. à thicd point was, whether 02 no theſe things 
| are 


— 
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are not help d by a Uerdic ? As to that, it was alledged, that 
they are defects in the Title, appearing on Recoꝛd: and that a 
Uerdict doth not help them. Saunders contra. Jn caſe of a 
Common, ſuch a preſcription is not good, becauſe it is a 
contradiction, but here we claim ſolam Paſturam. Now what 
may be good at this day by grant, may be claimed by p2eſcrip- 
tion. As to the Exception, that we ought to have preſcribed 
fo2 Cattle levant & couchant : its true, if one doth claim 
Common fo2 Cattle, levant & couchant is the meaſure fo2 
the Common, unleſs it be koz ſo many Cattle in number 
but here we claim the whole Herbage; which perhaps the 
Cattle levant & couchant will not eat up. Hales. Motwith⸗ 
ſtanding this p2eſcription fo2 the (ole Paſture, pet the Soil is 
the Lows, and he has Yynes, Trees, Buches, ac. and he 
may dig fo2 Turfes, And ſuch a grant, viz. of the ſole Pa⸗ 
ſturage, would be good at this day. 18 Edw. 3. though a 
grant by the Lo, that he will not impꝛove, would be a vold 
grant at this day, Twiſden. My Lord Coke is expꝛeſs in the 
point. A man cannot p2eſcribe fo2 ſole Common, but may 
preſcribe fo; ſole Paſture, And there is no Authozity 
againſt him. And fo? levant & couchant 3 it was adjudged 
in Stoneby & Muckleby's caſc, that after a Uerdict it was 
help d. And Judgment was given accodingly. 


4 


Anonymus. 


N Action of Treſpaſs was brought fo2 taking away a 

Cup, till he paid him 20 ſhillings. The Defendant 
pleads, that ad quandam curiam he was amerced, and that fo2 
that the Cup was taken, Hales. e cannot tell what Court 
it is, whether it be a Court-Baron by G2ant 02 Pꝛeſcription; 
if it be by G2ant, then it muſt be coram Seneſchallo ; if by 
Preſcription, it may be coram Seneſchallo, o2 coram Scctatori- 
bus, oꝛ coram both, Then it does not appear, that the Houſe 


where the Treſpaſs was laid, was within the Mano? : Then 


he doth not ſay infra Jur. Cur. Jt was put upon the other 
ſide to ſhew cauſe. 


L 2 Jacob 
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Jacob Hall's Cafe. 


Ne Jacob Hall a Rope-dancer, had erected a Stage in 
Lincolns-Inn-fields : but upon a Petition of the Jnha- 
bitants, there was an Inhibition from Whitehall: now upon 
a complaint to the Judges, that he had erected one at Charing- 
croſs, he was ſent fo2 into Court: and the Chief Juſtice told 
him, that he underſtood it was a Nuſance to the Pariſh : and 
ſome of the Inhabitants being in Court, ſaid, that it did oc- 
caſion Bꝛoyles and Fightings, and dꝛew ſo many Rogues to 
that place, that they loſt things out of their Shops every 
Afternoon. And Hales ſaid, that in 8 Car. 1. Noy came into 
Court, and pꝛayed a (Urit to pzohibit a Bowling-Ally ereded 
near St. Dunſtans Church, and had it. 


Sir Anthony Bateman's Caſe. 


P? the Trial at Bar, the Son and Daughter of Sir Antho- 
ny Bateman were Defendants : the Action was an Ejectione 
Firmæ. The Defendants admitted the point of Sir Anthony's 
Bankrupcy: but ſet up a Conveyance made by Sir Anthony 
to them fo2 the payment of 15001. apiece, being money given 
to them by their Gzandfather, Mr. Ruſſell, to whom Sir An- 
thony took out Adminiſtration, Hales. It is a voluntary 
Conveyance, unleſs you can pꝛove that Sir Anthony had Gods 
in his hands of Mr. Ruſſell, at the time of the executing it. 
— they pꝛoved that he had, and there was a Uerdict fo2 the 


ekendants. 
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Legg & Richards. 


E Jectment. Judgment againſt the Defendant,who dies, and 
his Executoꝛ bzings a TUrit of Erroꝛ, and is non-ſuited. 
It was moved that he ſhould pay Coſts. Twiſden. An Ex⸗ 
ecutoꝛ is not within the Statute fo2 payment of Coſts occaſi- 
one dilationis. Hales. J am of the ſame Opinion. 


— 


Harwood's Caſc. 


E was bzought to the Bar by Habeas Corpus: being 
committed by the Court of Aldermen fo2 marrying an 

n without their conſent. Sol. North. Te conceive the 
Return inſufficient, and that it is an unreaſonable Cuſtom to 
impoſe a Penalty on a man fo2 marrying a City⸗Oꝛphan in 
any place of England. Now we marryed her far from Lon- 


don, and knew not that ſhe was an D2phan. Then they 


have put a Fine of 40 l. upon him, whereas there is no cauſe 
why he ſhould be denied Marriage with her, there being no 
' diſparagement. Twiſden. Mr. Waller of Berkiogsfield was 
impꝛiſon d fix months fo2 ſuch a thing. So the money was 
owdered to be bzought into Court. Vide infra 79. 


Leginham & Porphery. 


Eple vin and Avowey fo2 not doing Suit. The Plain⸗ 

tiff ſets koꝛth a Cuſtom, that if any Tenant live at a 
diſtance, if he comes at Michaelmas and pay eight pence to the 
Lo, and a penny to the Steward, he ſhall be excuſed fo2 not 
attending; and then ſays, that he tendzed eight pence, c. 
and the Loꝛd refuſed it, #c. Polynxfen. I know no caſe where 
payment will do, and tender and refuſal will not do. Hales. 
Habe you averred, that there are ſufficient Copy-holders that 
tive near the Mannoꝛ? Polynxten. TUe have — 

ere 
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there are at leaſt 120. Hales. Surelp tender and refuſal is 

all one with payment. Twiſden. An Award is made, that 

ſuper receptionem, &c, a man ſhould give a Releaſe, there 

_ and refuſal is enough. Judgment foz the Defen- 
ant. 


Waldron verſus &c. 


Ales. It is true, one Pariſh may contain the ills. 
The Pariſh of A. may contain the Uills of A. B. and 
C. that is, when there are diſtMca Conſtables in every one of 
them. But if the Conſtable of A. doth run though the whole, 
then is the whole but one Uille in Law, Oz where there fs 
a Tything-man, it may be a Gille: but if the Conſtable run 
though the Tything, then it is all one Uille. J know where 
thee oꝛ four Thouſand |. per annum hath bien enjoyed by a Fine 
{levied of Land in the Uille of A. in which are five ſeveral 
Hamlets, in which are Tythings; but the Conſtable of A. 
runs though them all, and upon that it was held good fo2 
all. Pere was a caſe of the Conſtable of Blandford-Forum, 
wherein it was held, that if he had a concurrent Juris diction 
with all the reſt of the Conſtables, the Fine would have paſſed 
the Lands in all. Jn ſome places they have Tythingmen 
and no Conſtables. Polynxfen. Lambard 14. is, that the 
Conſtable and the Tything-man are all one. Hales. That is 
in ſome places. Præpoſitus is a pꝛoper wow fo2a Conſtable, 
and Decemarius fo2 a Tything-man. 


An Indictment fo2 retaining a Servant without a Teſtt- 
monial from his laſt Maſter. Moved to it, becauſe it 
wants the woꝛds contra pacem. 2. Beca do not ſhew 
in what Trade it was. So quach d. | 


Moved to quaſh another Indictment, becauſe the year of 
our Loꝛd, in the Caption, was in Figures, Hales. The year 
of the King is enough, 


Moved 
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Moved foꝛ a Pꝛohibition to the Spiritual Court, fo2 that 
they Sue a Pariſh fo2 not paying a Rate made by the Church⸗ 
wardens only, whereas by the Law, the majo2 part of the 
Pariſh muſt joyn. Twiſden. Perhaps no moze of the Pariſh 

will come together. Counſel. Ik that did appear, it might be 
ſomething. 


Hales. A Ilrit of Erro2 will lie in the Exchequer⸗ Chamber 
of a Judgment in a Scire facias, grounded upon a Judgment 
in one of the Actions mentioned in the 27 of Eliz. cap. 8. be- 
cauſe it is in effect a piece of one of the Actions therein 
mentioned, 


Harwood's Caſe. 


E was removed out of London by Habeas Corpus; the 
Return was, That he was fined and committed there 

fo2 marrying a City- Oꝛphan without the conſent of the Court 
of Aldermen, Exception 1. They do not ſay that the party 
was a Citizen, oz that the Marriage was within the City: 
and they are not bound to take notice of a City Oꝛphan out of 
the City, fo their Cuſtoms extend only to Citizens in the 
City, Exception 2. They have not ſhewed that we Had rea- 
ſonable time to ſhew cauſe, why we ſhould not be fined, 
Twiſden. Theſe Objections were over ruled in one Waller's 


- caſe. Afterward in the ſame Term Weſton ſpake to it. There 


are two matters upon which the validity of this Return doth 
depend; viz. The Cuſtom and the Offence within the Cu⸗ 
ſtom. The Cuſtom is laid, that time out of mind the Court 
of Aldermen have had power to ſet a reaſonable Fine upon 
ſuch as ſhould marry an D2phan without their leave, and upon 
refuſal to pay it, to impꝛiſon him. J conceive this Cuſtom, 
as it is laid, to be unreaſonable: it ought to be locally cir- 
cumſcribed, and confined to the City: 17 Ed. 4. 7. there was 
an Action bzought upon the Statute of Labourers, koz re⸗ 
taining one that was the Plaintifts retained Servant: the 
.Defendant pleaded in abatement, that there was no place 
laid where the Plaintiffs retainer was: and this was held a 
good 
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good Plea; fo? that if it were in another County then 
where the Oefendant retained him, it was impoſſible fo2 the 
Defenpant to take notice of a Retainer in another Coun- 
ty. No moze can we take notice who is a City Oꝛphan 
in the County of Kent. Then, they have returned a Cu- 
ſtom to impaiſon generally; but it ſhould have been, that 
without reaſonable cauſe ſhewn they might impziſon, and 
the party have liberty to ſhew cauſe to the contrary. 
Then, J conceive they have returned the Fac as deke. 
ctive as the Cuſtom : they ſay, that he marryed her with- 
out theit confent 3 they ought to have ſaiv, that he took 
her out of their cuſtody : and your Lozdſhips will not in⸗ 
tend that ſhe was in their cuſtody, when ſhe was out of 
the City, Offley of the ſame fide; and cited 21 Ed. 3. 
Fitz. Guard. 31. and Hob. in Moor & Huſſey's caſe, 95. 
3 Cro. 803. 3 Cro. 689. 1 Cro. 561. In all the caſes 
its returned that they were Free-men of the City, Mr. 
Solicitor North on the ſame ſide, cited Day & Savage's 
caſe, Mr. Attorney General on the other ſide laid, that 
becauſe it, was impoſſible to give notice to all, there. 
foze ex neceſſitate rei, they muſt take notice at their pe- 
ril, Hales. The City has an Intereſt in the Ophan , 
wherever the D2phan be. And fo2 notice, he may en⸗ 
quire; there is no impoſſibility" of his coming to the 
knowledge whether ſhe be an Oꝛphan oz no; therefoze if 
he takes her, he takes her at his peril, Twiſden. And 
fo2 the Fine, ſuch a Fine was ſet' in Langham's Caſe, 
and adjudged good. Let a Citizen of London live where 
he will, his Childzen ſhall be Ozphans. Hales. Some 
things are local in themielves 3 ſome things adherent to 
the perſon, and follow the perſon; now this is an Jtt- 
. tereſt which follows the perſon , and is tranſmitted to 
— — : and the party muſt take notice ok it at his 
peril. 
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Cox St. Albanes. 


Pꝛohibition was pꝛayed fo2 to the City of London, be: 

cauſe the Defendant had offered a Plea to the Juriſ⸗ 
diction Cwozn, and it had been refuſed, Hales. In tranſitoꝛy 
Actions, if they will plead a matter that ariſeth out of the 
Jurisdiction, and ſwear it befoze Imparlance, and it be refuſed, 
a Pꝛohibition ſhall go, There was a caſe, in which it was 
adjudged 3 1. That upon a bare ſurmiſe, that the matter 
ariſcth out of the Jurisdicion, the Court will not grant a 
Pꝛohibition. 2. Jt muſt be pleaded, and the Plea ſwom, 
and it muſt come in befoze Imparlance. Ik all this were done, 
we would grant a Pꝛohlbition here. It was alſo agreed in 
that caſe, that the party ſhould never be received to aſſign fo2 
Erro? that it was out of the Jurisdiction, but it mtiſt be plea⸗ 
ded, Twild. So in this Court, when there is a Plea to the 
Jurisdicion, as that it is within a County Palatine, they plead 
it befoze Imparlance, and (wear their Plea, 


Twiſden. There was a Venire facias returnable coram nobis 
apud Weſtm. whereas it ſhould have bien ubicunque fuerimus, 
&c. yet becauſe the Court was held here, it was held to be 
good. Hales. J remember it. Hales. Ihen in an inferiour 
Court the Venire facias fg ad prox. Cur', it is naught, becauſe 
it is uncertain when the Court will be kept; But if it be at 
ſuch a day ad prox, Cur. it is good; 


Anonymus. 


CUrit of Erro2 bf a Judgment in White-chappel. After 

the Reco was read, Hales ſaid, the acts of a Court 
ought to be in the peſent Tenſe, as præceptum eſt, not præ- 
ceptum fuit. But the acts of the party may be in the Pꝛe⸗ 
terperfect Tenſe : as venit & protulit hie in Cur' quandam 
querelam ſuam; And the Continuances are in the Pꝛeterper⸗ 
fect Tenſe, as venerunt, not veniunt. But upon another 


Exception the Court gave time to move it again, | 
| D Moved 
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Moved foꝛ a melius inquirendum to be granted to the Coro- 
ner of Kent, who had returned an Jnquiſition concerning the 
death of one that was killed within the Manoꝛ of Greenwich: 
he had returned, that he dyed of a Meagrim in his head, 
when he was really killed with a Coach. Hales. A melius in- 
quirendum is generally upon an Office poſt mortem, and ig 
directed to the Sheriff, Twiſden. But this cannot be to the 
Sheriff. Jn 22 Ed. 4. the Cozoner muſt enquire only ſuper 
viſum corporis. And if you will have a new inquiry, you muſt 
quaſh this. Inderd a new inquiry was granted in Miles Bart- 
ly's caſe. Thurland pꝛayed that the Court, being the ſupꝛeme 
Cozoner, would examine the misdemeanoꝛ of the Cozoner. 
Hales. Make ſome Dath of his misdemeanoꝛ, becauſe he is a 
ſwom Officer. Mithout Dath we will not quaſh this Inqui⸗ 
ſition. Newdigate ſaid, that in the caſe of Miles Bartly the 
inquiry was not Filed, and that that was the reaſon why a 
new one was granted, Hales. Let the Cozoner attend; he 
muſt take the Evidence in wiiting 3 and he ſhould bꝛing his 
Cramination into Court. 


Daniel Appleford's Caſe. 


Mrit of Mandamus was direded to the Maſter and Fel- 

lows of New-Colledge in Oxford, to reſtoze one Da- 

nie] Appleford a Fellow. They return, that the Biſhop of 
Wincheſter did erect the Colledge, and among other Laws, 
by which the Colledge was to be governed, they return this 
to be one, viz. That if a Scholar, 02 other Member of the 
ſaid Colledge, ſhould commit any crime, whereby ſcandal 
might ariſe to the Colledge ; and that it appeared by his own 
confeſſion, oꝛ full Evidence of the Fag, that then he Choyld 
be removed, without any remedp : and that Daniel Appleford 
a Fellotn, was guilty of enoꝛmous Crimes, and was convic- 
ed, and thereupon removed : and they pꝛay Judgment whe- 
ther this Court will pzocad? Jones. By this concluſſon they 
rely chiefly upon the Jurisdicton of the Court, J will lay 
this fo2 a ground, that this Court hath Jurigdicgion in Extra- 
judicial cauſes as well as Judicial: 11 Rep. Bagg's a And 
Pple- 
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Appleford hath no remedy but this. J will not ſay, that he may 


not have an Action upon the Caſe, but by that he will not recover 
the thing, but damages. And foꝛan Aſlize; if aman be aCoypoza- 
tion ſole, 02 head of a Coꝛpoꝛation aggregate, and be turn d out 
wongfully,he may have an Aſſize: but foꝛ a man that is but an 
inkeriour Member of a Cozpozation, no Aſſize lyeth fo2 him: 
becauſe he is but a part of the body politick, and doth not 
ſtand by himſelf, but muſt joyn with others; and as he can⸗ 
not have an Aſſize, ſo he cannot have an Appeal: Dyer, 209. 
& 11 Rep. inBagg's caſe. 24 H. 8. 22. 25 H. 8. cap, 19. 4 Inſt. 
340. by theſe Authozittes, it appears that we are without re- 
medy by way of Appeal. It may be objected, that there can 
be no Appeal hither, becauſe it is a ſpiritual Coꝛpozation. 
Now J ſay, this is not a ſpiritual Cozpozation, as appears 
by the foundation: and Jam of Opinion, that if a Cozpo- 
ration be all of ſpiritual perſons, yet unleſs there be a ſpiri⸗ 
tual end, it is no ſpiritual Cozpozation, but a Lay-one. But 
if it be a ſpiritual Coꝛpoꝛation; yet Depuvation is a tempoꝛal 
act: Dyer 209. Another Objection may be, That the Foun⸗ 
der hath pꝛovided that there ſhall be no Appeal; J anſwer, 
the Founder cannot by his foundation erclude Legal reme- 
dies againſt wong; A Cuſtom, which is the ſtrongeſt Foun- 
dation, doth not bind a man up from his Legal remedy : 
Litt, Sect. 212. Ik a man ſhould diſpoſe of his Eſtate by T7ill, 
any povide therein, that if any difference ſhottld ariſe con. 
cerning the Execution of the ſame, that it ſhall be determin⸗ 
ed by ſuch and ſuch, and no Suit commenced upon it at the 
Common Law, this would be a vain appointment: he muſt 
not erect a Jurisdiction of his own, to ouſt the Kings Courts 
of theirs. Coleman. J conceive this is ſuch a Colledge, as 
no Mandamus ſhall go to it in any caſe whatſoever : fo? it is 
but a pzivate Society, and hath no influence upon the pub⸗ 
lick. Jn Ryly's Records we find, that Mandamus's were only 
Letters to Colledges, cc. and there were no Judicial Manda- 
mus's till Bagg's caſe 3 and J never knew them go, but when 
the party had not only a Fre-hold, but one that was of pub- 
lick concern. Now a Fellowſhip of a Colledge is fo2 a pt- 
vate deſign, only to ſtudy: and if you grant a Mandamus in 
this caſe, whither will it go at laſt ? Then the Foundation 
was to a ſpiritual intent; and what is committed to the Ec: 
cleſiaſtical Power and Jurisdicion, this Court doth pꝛeſerve. 
Eccleſiaſtical men hold in Eleemoſynam : Litt. Se&. 136. Lin- 
MD 2 wood 
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wood de Religioſis domibus. TUhen Colledges are founded 
under rule and ower, it doth give the Biſhop Juris diction: ſa 
that this Court will not enquire into this matter, no moze 
than it will enguire into cauſes of Depzivation, and matters 
relating to the Inſtitution of Clergy-men. It has bien de- 
nied, that a Fellow of a Colledge can bung an Aſize. But 
as a Mꝛebend hath two capacities, ſole and aggregate: ſa a 
Fellow is a Member of a Coppozation aggregate, and hath a 
ſole capacity in reſpect of his Fellowſhip. Fo2 a Church- 
CUarven who is admitted accowing to the courle of the Ec- 
cleſiaſtical Law, a Mandamus will not lie: Vide 6 H. 7. 10. 
Twiſden. In one Patrick's caſe, we all held that a Colledge 
was a Tempozal Cozpozation. Hales. There is a reaſon gi⸗ 
ven in Dyer whp a Mandamus will not Iye in the caſe there, 
viz. becauſe it was pꝛaped to be awarded to a Tempozal Cop 
pozation. Coleman. Jt doth appear by the Return, that the 
Founder hath appointed a Uiſitoz, now to him there may be 
an Appeal; and we have returned the Sentence of the Giſi⸗ 
toꝛ, and need not return the cauſe of the Sentence, And fo? 
Books, J do oppoſe Rolls, tit. Prerogative, Huntly's caſe, 
209. to Specott's caſe, and Ken's caſe in the Reports. In our 
caſe the party has a remedy elſewhere, and therefoze he ſhall 
not come hither, It a Mandamus ſhall lie fo2 a Maſterſhip, 
Fellowſhip 02 Schollarſhip, it will in time come to lie fo? turn- 
ing out of Commons, and what a combuſtion will this raiſe 
then? The Niceties of Hugband and life were ſaid by the 
Judges in Scott's caſe, to be pzoper fo2 the Spiritual Court, 
and not fit to be bzought befoze the Judges. Hales. That a 
Mandamus lies, J will not poſttibely deny; but whether is it 
fit fo2 us to pꝛaceed after this Return? Jt muſt be taken foz 
granted, that it is not a (piritual Cozpozation 3 if it were, 
you ought to Appeal to the Uiſitoz, and then to the Dele- 
gates. It is a pꝛivate Society, as an Inns of Court: and 
J confeſs, that Mandamuss do generally reſpect matters of 
publick concern. J never heard of a Mandamus fo2 a Monk. 
Ik there be a Jurisdiction in the Uiſitoz, and he hath deter: 
mined the matter, how will you get over that Sentence? 
The Chancello2 is Uiſito2 of all the Kings Frir⸗Chappels, 
and the 2 H. 5. doth make him ſo of all Colledges of the 
Kings Foundation. Suppoſe a Tempozal Court, over which 
we have Jurisdicion, do give Judgment in Aſſize to recover 
an Office: ſo long as that Judgment ſtands in fozce, 1 
n 
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think that we will grant a Mandamus to reſtoze him againſt 
whom the Judgment is given? Twiſden. In all Eleemoſinary 
things there are Ciſito2s appointed either by Law, oz by Cre- 
ation of the party. Hales. The Fr&-Chappels of Windſor 
and Wolverhampton are not of Spiritual Jurisdidion. Hales; 
At this rate we ſhould examine all Depzivations, Suſpenſi⸗ 
ons, Elections, #c. and by the 13 of the Qu. the Laws of 
the Univerſity are confirmed, Hales. TUe ought not to grant 
a Mandamus where there is a QCifito : but in this caſe the 


Ciſito2 hath given Sentence. 


Mors & Sluce. 


Trial at Bar. An Action upon the caſe was bꝛought 
againſt a Maſter of a Ship, who had taken in Goods 
o Cranſpozt them beyond Sea, fo2 that he ſa negiigently 
kept them, that they were ſtolen away whilft the Ship lay in 
the River of Thames. Maynard inſiſted upon it, that the 
Maſter was not chargeable : ſay they, he is chargeable whilef 
he is here, but when he is gone out of the Realm, he is not 
chargeable, though the Hoods be taken from him. CUdhich 
Diſtinction, he ſaid, had no foundation in Law, Hales. It 
will lye upon you that are fo2 the Defendants, to ſhew a diffe- 
rence betwirt a Carrier and a Maſter of a Ship. And it will 
Iye upon you that are fo? the Plaintiff, to ſhew why the Maſter 
of a Ship ſhould be charged fo2 a Robbery committed within 
the Realm, and not fo2 a Pyracy committed at Sea. Jt 
was urged fo2 the Plaintiff, that a Þoy-man and Ferry-man 
are bound to anfwer, and why not the Maſter of a Ship? 
The Defendant pꝛoved that there was no careleſnefs noꝛ neg- 
ligent default in him. Maynard. Þe is not chargeable, if 
there be no negligence it him, becauſe he is but a Servant, 
the owner takes the Freight. Hales. Me is Excrcitor navis, 
Jf we Gould let looſe the Maſter, the Merchant would not be 
ſecure. And if we ſhould be too quick upon him, it might dil⸗ 
courage all Maſters: ſo that the conſequence of this caſe ig 
great. But the Jury gave a Uerdie fo2 the Defendant ; the 
Court, fo2 the reaſons afozeſaid, inclining that way, 


Porter 
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Porter & · Fry. 


Jecrione firmz, A ſpecial Uerdick. The cale was; A 
| man deviſeth to A. fo2 life, the Remainder to one and 
the Heirs of his body, upon condition, That if he marry 
without conſent of ſuch and ſuch, o2 dye without Heirs of the 
body of his Mother, that then the Eſtate ſhall go to another 
and his Heirs, Pe marries without their conſent, and he in 
the Remainder enters. Mr. Attorney Finch. The firſt que- 
ſtion will be, whether this Proviſo be a Condition 02 a Limi⸗ 
tation? 2. TUhether notice be requiſite in this caſe, o2 not? 
Fo2 the firſt, J take it to be a Limitation, and that it muſt 
ſo be expounded, and not as a Condition. Dyer: 10 Eliz. 
317. Plowd. queres, 108. Moor. 312. 29 Eliz. Com. Banc. 
1 Leon. Plac. 383. 2 Leon. 581. Poph. 6, 7. 1 Roll. Condi- 
tion 411. and the ſame caſe is in Owen's Reports, 112. In 
caſe of a Deviſe, a Condition muſt be conſtrued as a Li⸗ 
mitation: 3 Cro. 388. There ſeems to be an Authozitp 
- againſt me in Mary Portingtons caſe, 10 Rep. ftt a reaſon 
there given; but it is an accumulative reaſon, and does 
not come to the point adjudged, J ſhall inſiſt upon Wel- 
lock & Hamond's caſe in Leon. it is repoꝛted likewiſe in 
Boraſton's caſe, 3 Rep. and my Low Coke ſays, that it 
doth reſolve a Quzre in Dyer, 327, fo that expꝛeſs wozds 
of Condition, may by conflrucion in a Till, amount to 
no moꝛe then a Limitation. The ſecond point is, whether 
he ſhall be excuſed fo2 breach of this Condition, fo2 want 
of notice? Firſt, J ſhall conſider it in reſpec of the per- 
- fon, Secondly, J reſpec of the grounds of notice in any 

caſe. Firſt, in reſpect of the perſon : now he may be con- 
ſidered in two capacities, as an Inkant, and as a Devl⸗ 
ier. Now his Jnfancy cannot ercuſe him: fo2 the Con- 
dition was annexed to the Deviſe erpzeſly, becauſe he wag 
an Jnfant. Secondly, Me is a Purchaſoz Now if an 
Jnfant purchaſe an Advowſon, and the Jncumbent dye, 
Laps ſhall incur, though he had notice of the death of the 
Incumbent t and there is the ſame reaſon in this caſe, 
where he is Devil. Thirdly, An Inkant is bound by all 
Conditions in Died, though not by Conditions in Law, 


Com. 57. indeed 31 All. 17. is againſt it; but in _ 
Ne 
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Condition, Plac. 114. that caſe is ſaid to be no Law, 
and Bro. agreeth with Plowd. 375. Secondly, Conſider 
him as Deviſe : and then there will be leſs ground to 
ercuſe the want of notice. J take it to be a good dik⸗ 
ference betwirt Lands deviſed to an Þeir upon Condition, 
and Lands deviſed to a Stranger upon Condition. To 
the Þeir notice muſt be given, but not to a Stranger: 
ko the Heir is in by Deſcent, and a Title by Law caſt 
upon him. And he may very well be ſuppoſed to take no 
notice of a Deviſe, becauſe the Law takes no notice of 
a Devile to him. Mow a Stranger, as he muſt needs 
take notice of the Eſtate given, ſo he may very well be 
obliged to take notice of the terms upon which it is gt- 
ven. 4 Report. 83. As fo2 the grounds and reaſons of 
the Law when notice in any caſe is requiſite, and when 
not; Firſt, J take it fo2 a rule, that every man is bound 
to take notice, when none is bound to give him notice: 
1 H. 7. 5. 13 H. 7. 9. 5 Rep. Sir Henry Conſtables 
caſe. 3 Leon. Burleigh's caſe in the Exchequer, x Cro. 390. 
Rolls 856. Litt. Sect. 350. My ſecond ground is, that where 
perſons ate equally paivy and concerned, there needs no 
notice, Mich. 1649. Leviſton's caſe. 1 Leon. 31. 7 Rep. 
117. Mallorie's caſe. 14 H. 7. 21. The third conſidera- 
tion ariſeth from the circumſtances; and ſtrict foꝛmality of 
all notice. Pou muſt not give notice of a Mul by woꝛd 
of mouth, but you muſt leave a Copy of it, compared: 
8 Rep. Fraunce's caſe. Nom the Infant in Remainder is 
incapable of obſerving theſe. circumſtances ; and they be- 
ing both Strangers, are both to take notice at their 
peril, Mow to anſwer Dbjecions : one is, that the Con- 
dition is penal, and inflits a fozfeiture of an Eſtate, 
and that therefoze notice ought to be given. J ſay, this 
is rather a declamation , then an argument in Law, J 
will put a caſe, where he that is ſubſec to a penalty, 
muſt give notice to p2eſerve himſelf : Poph. 10. ſo that 
penalty oz no penalty is not the buſineſs 3 but pzivity oz 
no pꝛivity guides the caſe. And Fraunce's caſe 8 Report, 
was ruled upon the pzivity, not upon the penalty. 2 Cro. 
56. and a caſe adjudged in this Court betwirt Lee and 
Chamberlyne, ſeem againſt me; but they differ from ours; 
and the 1 Cro. a caſe between Alford and the Commu- 

| nalty 
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nalty of London, is an Authozity foz me. Mr. Solicitor 
North pro Defendente. J will not ſpeak much to that 
point, whether it be a Condition oz a Limitation. J 
ſhall relie fo2 that upon Mary Portington's caſe : that ex⸗ 
pꝛeſs wows of Condition, cannot be conſtrued to be a 
Limitation. Dyer 127. Now, if this be a Condition, then 
the Þeir regularly ought to enter: which he cannot do 
in this caſe; becauſe a Remainder is here limited over. 
The Law does interpꝛet Conditions accozding to the na- 
ture and circumſtances of the thing, and not ſtrictly al- 
ways accoding to the Letter. J do not obſerve that in 
any caſe the Law ſuffers a man to incur a fozfeiture, 
where he hath not notice, oz is not in the Law ſuppoſen 
to have notice. De cited 2 Cro. 144. Molineux & Moli- 
neux : and Fraunce's caſe 8 Report. He ſaid it was not 
the intention of the party, that the Deviſee ſhould be 
ſtripd of his Eſtate, and be never the wiſer. Saunders 
& Gerard's caſe is fo2 me, of which J have a paivate re- 
pozt. He urged alſo the caſe of Curtis & Wolverton, 
Dyer, 354. and Penant's caſe 4 Report. Jt is objected, 
That they that are to have the benefit of the Eſtate, 
ought to take notice: J anſwer, the ſame Objection might 
be made in Fraunce's caſe, Another reaſon given to ex- 
cuſe the not-giving of-notice, is, that the Condition im- 
pots no moze then Nature teacheth: but J anſwer, in 
caſe the Erecuto2 conſent, it is no matter whether the 
Gzand-mother conſent oz not. And fo2 their Authoztties, 
J ſhall rely upon 1 Cro. 391. and upon Fraunce' caſe fo2 
anſwering them. So he prayed Judgment fo2 the Defen- 
dant, Hales. All the difference betwirt this caſe and 
Fraunce's is, that in that caſe there is an Þeir at Law, 
and not in this. Now the Chancery is ſo juſt, as to ob- 
ſerve the Civil and Canon Law, as to perſonal Legacies, 
but not as to Land, 


Anonymus. 
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' A N Action upon the caſe upon a pomiſe to pay money 

thee months after, upon a Bill of Exchange. The 
ndant pleads; non Aſſumpſit intra ſex annos; urged, that 
as this pzomiſe is laid, he ought to have pleaded, that the 
cauſe of Action did hot accrue within ſir years. Sympſon. 
Non Aſſumpſit infra ſex annos, relates to the time of payment, 
as well as to the pꝛomiſe. Hales. That cannot be. Twiſden. 
I I pzomiſe to do a thing upon requeſt, and the pꝛomiſe were 
made ſeven years ago, and the requeſt yeſterday, J cannot 
plead the Statute 3 but if the requeſt were ſir years ago, it 
muſt be pleaded ſpecially, viz, that cauſa actionis was above 
ſix years ſince. 


—_— — — 
— —— 


Bradcat & Tower. 


AP Action was btought upon a Charter-party. Ind Hales 
in that caſe ſaid, that upon a penalty you need not make 
a demand, as in caſe of a nomnine pœnæ ; as if J bind my 
ſelf to pay 20 l. on ſuch a day, and in default thereof to pay 
401. the 40 l. muſt be paid without any demand. 


Hales. Jf a man cut and carry away Com at the ſame time, 
it is not Felony, becauſe it is but one Act : but if he cut it, 
and lay it by, and carry it away afterwards, it is Felony. 


Hales. JF a Declaration be general, Quare clauſum fregit, 
and doth not expꝛeſs what Cloſe, there the Deferwant may 
mention the Treſpaſs at another dap, and put the Plaintiff to 
a new Aſſignment, But if he ſap, Quare claufum vocat. Dale 
fregit, &c. there the concluſion, Quæ eſt eadem tranſgreſſio, 
will not help. | 


N Fitz- 
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| Fitz gerard & Maskall. 


E a Judgment in the Kings Bench in Ireland: the 
general Etro aligned. Offered, 1. That the Eje&. 
was bꝛaught de quatuor molendinis, without expꝛeſung whe- 
ther they were Alind⸗ mills 02 Mater⸗mills. Hales. That is 
well enaugh. The — in the Regiſter are (0, Secand⸗; 
ly, That it was of { many Acres Jampnor & bruer, not ex- 
preſſing how many of each. Cur. That hath alwgys been 
held good. Jt was then objected, that the Recoꝛd was not 
removed: upon which it was awered to ſtay. 


Pemberton moved fo2 a Prohibition to the Spiritual Court, 
fo2 that they cited the Miniſter of Mary-bone, which is a Do- 
native, to take a faculty of Pꝛeaching from the Biſhop. 
Hales. If the Biſhop go about to viſit a Donative, this Court 
will grant a Pꝛohibition. But if all the pꝛetence be, that it 
is a Chappel, and the Chaplain Hired, and the Biſhop ſend 
to him, that he muſt not Pꝛeach without Licence, it may be 
otherwiſe, Twiſden. Fitzherbert ſaith, if a Chaplain of the 
Kings Free-Chappel keep a Concubine, the Biſhop ſhall not 
Clifit, but the King. Hales. Indeed whether there be all Oz⸗ 
naments requiſite fo2 a Church, the Biſhop ſhall not enquire, 
no? ſhall he puniſh foꝛ not Repairing. Dtginally Free-Chap- 
pels were Dges, and ſome did belong to the King, and 
ſome to pꝛivate men. And in ſuch a Chappel, he that was in, 
— — as Jncumbent, and not a Stipendiarp. To hear 

ounſel. 


Moved by Stroud fo a Pꝛohibition to the Bichops Court 
of Exeter, becauſe they pꝛoceeded to the Pꝛobate of a Will, 


that contained Deviſes of Lands as well as bequeſts of per- 


ſonal things, Hales. Their pzoving the il ſignifies nothing 
as to the Land. Stroud urged Denton's caſe, and (ome other 
Authozities. Hales. The Will is entire, and we are not adviſen 
to grant a Pꝛohibition in ſuch caſe, 


Hales. It is the courſe of the Exchequer in caſe of an Outlaw: 
ry, to pzefer an Intoꝛmation in the nature of a Trover and Con- 
verſion, againſt him that bath the Goods of the party 2 


arſons, 
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Parſons &» Perns. 


Mo women were Joyntenants in Fer. One of them 
made a Charter of Feoffmentgand delivered the Ded 
to the Froſſa, and ſaid to him, within view of the Land, 
Go, enter, and take poſſeſſion: but before any actual entry by the 
Feoffee, the feoffo2 and feoffee entermarry, And the queſtion 
was, whether oz no this Parriage, coming between the dell⸗ 
very of the Deed and the Feoffees Entry, had deſtroyed the 
operation of the Livery within the view 2 Polynxfen. Jt hath 
not: fo} the power and authozity that the Feoffee hath to en- 
ter, is coupled with an Intereſt, and not countermandable in 
Fact, and if ſo, not in Law. It I grant one of my ÞPozſes 
in my Stable, nothing pafſeth till Elexton, and pet the grant 
is not revocable : (0 till attoꝛnment nothing paſſeth, and yet 
the Deed is not revocable. It the Nloman in our caſe, had 
married a Stranger, that would not have been a revocation: 
Perk. 29.. J ſhall compare it to the caſe of 1 Cro. 284. Burdet 
verſ#s ;«-- Nom fo2the intereſt gotten by the pusband by the 
Marriage: he hath no Eſtate in his own right. I a man be 
ſetzed in the right of his Nike, and the TUife be attainted of 
Felony, the Loꝛd ſhall enter and ouſt the Pusband; he gains 
nothing but a bare perception of p2ofits till Jſſue had: after 
Iſſue had, he has an Eſtate fo2 life, UUlhere a man that hath 
title to enter, comes into poſſeſſion, the Law doth execute the 
Eſtate to him: 7 H. 7. 4. 2 R. 2. tit. Attornment. 28 Ed. 3.11. 
Bro. tit. Feoffment, 57. Moor, fol. 8 5. 3 Cro. 370. Hales ſaid 
to the other ſide, pou will never get over the caſe of 38 Ed. 3. 
y Loꝛd Coke to that caſe ſaith, that the Warriage without 
Atto?nment, is an execution of the grant: but that J do not 
believe; fo2 the attendance of the Tenant ſhall not be altered 
without his conſent. The effectual part of the Feoffment is, 
Go, enter, and take poſſeſſion. Twiſden. Suppoſe there be 
two Nomen ſeized, one of one Acre, and another of another 
Acre, and they make an exchange: and then one of them mar⸗ 
ries befoze Entry, ſhall that defeat the Exchange? Hales. That 
is the ſame caſe, So Judgment was given accowdingly. 
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Zouch & Clare; 


Homas Tenant fo? life, the Remainder to his fir, ſecond 
and third ſon, the Remainder to William fo2 life, and 
then to his firſt, ſecond and third ſon : and the like Remain⸗ 
ders to Pau}, Francis and Edward, with Remainders to the 
firſt, ſecond and third ſon of every one of them. William, 
Paul, Francis and Edward, levy a Fine ta Thomas, Paul having 
Iſſue two Sons at the time. Then Thomas made a Feoff- 
ment. And it was urged by Mr. Leak, that the Remainders 
were hereby deſtroyed. Hales. Suppoſe A. be Tenant fo2 life, 
the Remainder to B. fo? life, the Remainder to C. fon life, the 
Remainder to a Contingent, and A. and B. do joyn in a Fine, 
doth not C's right of Entry preſerve the contingent Eſtates ? 
I there had bien in this caſe no Son bon, the contingent 
Remainders had bien deffroyed ; but there being a Son bom, 
it left in him a right of Entry, which ſuppozts the Remain⸗ 
ders: and if we ſhould queſtion that, we ſhould queſtion all, 
fo2 that is the very baſis of all Conveyances at this day, And 
Judgment was given accowingly. 
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Monke verſus Morris & Clayton. 


N Action was bzought by Monke againſt the Defen- 
dants, and Judgment was given fo2 him. They 
bzought a CUrit of Erroz, and the Judgment was af- 
firmed;Jones moved that the moneymight be bought 

into Court, the Plaintiff being become a Bankrupt, Winning. 
This caſe was adjudged in the Common-Pleas; viz. a man 
bzought an Action of Debt upon a Bond, and had a Uer- 
dict, and befoze the day in Bank, became a Bankrupt : it was 
moved, that that Debt was aſſigned over, and pꝛayed to have 
the money bzought into Court, but the Court refuſed it. 
Coleman. TUe have the very wows fo2 us in effect: fo2 now 
it is all one as if Judgment had been given fo2 the Aſſignies 
of the Commiſſioners, Twiſden. How can we take notice 
that he is a Bankrupt ? any Execution may be ſtopped at 
that rate, by alledging, that there is a Commiſſion of 
Bankrupts out againſt the Plaintiff; It he be a Bankrupt, 
pou muſt take out a ſpecial Scire facias; and try the matter, 
whether he be a Bankrupt 02 not. Thich Jones ſaid they 
would do, and the Court granted. 


Twiſden. Jf a Bariner q Ship Carpenter tun away, be 
loles his wages due: which Hales granted. 
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Henry L. Peterborough verſ. John L. Mordant. 


Trial at Bar upon an Iſſue out of the Chancery, whe- 

ther Henry Lord Peterborough had only an Eſtate fo 
Life, 02 was ſeized in Fee-tail. The Lord Peterborough's 
Counſel alledged that there was a ſettlement made by his Fa- 
ther 9 Car. 1. whereby he had an Eſtate in Tail, which he 
never underſfood till within theſe thzee years : but he had 
claimed hitherto under a Settlement made 16 Car. 1. And to 
dove u Settlement mave 9 Car. 1. he produced a Witneſs, 
who ſaid, that he being to purchaſe an Eftate from my Loꝛd 
the Father, one Mr. Nicholls, who was then of Counſel to 
my Lom, gave him a Copy of ſuch a Deed, to ſhew what tt- 
tle my Loꝛd had. But deing asked whether he did ſee the 
very Deed, and compare it with that Copy, he anſweren 
in the negatide: whereupon the Court would not allow his 
Teftimony to be a ſuſſictent Evidence of the Deed: and ſo the 
Qervict was foz my Lord Mordant. 


Cole &. Forth. 


A Trial at Bar directed out of Chancery upon this Tue, 
whether Waſt 02 no (aft ? Hales. By pate tation J 
try this cauſe, remembzing the Statute of 4 Henr. 4. And 
the Statute was read, whereby it is Enacten, That no 
Judgment given in any of the Kings Courts, ſhould be 
callsd in queſtion, till it were reverſt by Writ of Erroꝛ oz At- 
taint. He ſaid this caule had deen tried in London, and in 
a TUrit of Erro2 in Parliament the Judgment affirmed ; 
Now they go into the Chancery, and we muſt try the cauſe 
over again, and the ſame point. A Leaſe was made by Hil- 
liard to Green in the year 1651. afterwards he deviſeth the 
Reverſion to Cole; and Forth gets an under-Leaſe from 
Green of the pꝛemiſſes, being a Bew-houſe. Forth pulls it 
down, and builds the ground into Tenements. Hales. The 
ueſtisn is, whether this be Tlaſt oꝛ no? and if it be Maſt at 
div, ie is ſo in Equity. To pull down a Houſe is Cath, 

ut 
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but if the Tenant build it up again befoze an Action bꝛought, 
he may plead that ſpecially, Twiſden. J think the Books are 
pro nid cn: whether the building of a ac Houle be Caſt 
02 not. Hales. Tf you pull down a Malt⸗mill, and build a 
Cozn-mill, that is Taſt : Then the Counſel urged, that it 
could nat be repaired without pulling it down; Twiſden. 
That ſhould have been pleaded ſpecially. Hales. J hope the 
Chancery will not Repeal an A of Parliament. TUaſt in 
the Haute is Mat in the Curtetage, and Nat in the Pall, 
is Matt in the whote Houſe. Ss the Jury gave a Aerdict 
fo2the Platntiff, and gave him 1201. damages; 
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feriour Court; the Defendant cognovit actionem, 
& petit quod inquiratur per patriam de debito. This 
pleading came in queſtion in the Kings Bench upon 
a Writ of Erro2 ; but was maintain d by the Cuſtom of the 
place, where, cc. Hales ſatd it was a good Cuſtom ; fo? per⸗ 
haps the Defendant has paid all the Debt but 10 1. and this 
courſe pꝛevents a Suit in Chancery. And it were well if it 
were eſtabliſhed by Act of Parliament at the Common Law. 


Wild. That Cuſtom is at Briſtow. 


f \ N Action of Debt was bꝛought upon a Bond in an in- 


Randall verſus Jenkins. 
24 Car. 2. Rot. 3 11. 


Eplevin. The Defendant made Conuſance as Bayliff 

to William Jenkins fo2 a Rent-charge, granted out of 
Gavel-kind Lands to a man and his Heirs. The queſtion 
was, whether this Kent ſhould go to the Heir at Common 
Law, oz ſhould be partible amongſt all the Sons, Hardres. 
It ſhall go to the eldeſt Son, as Þeir at Law: fo2 J conceive 
it is by reaſon of a Cuſtom time out of mind uſed, that Lands 
in Kent are partible amongſt the Bales. Lamb. Perambulat. 
of Kent 543. Now this being a thing newly created, it wants 
length of time to make it deſcendible by Cuſtom, 9 H. 7. 24. 
A feoffment in Fee is made of Gavel-kind Lands upon Cont 
dition : the Condition ſhall go to the Þeirs at Common Law, 
and not accoꝛding to the deſcent of the Land. Co. Litt. 376. 


I a warranty be annex'd to ſuch Lands, it ſhall deſcend only 


upon the eldeſt Son. Now this Rent-charge, being a thing 
con⸗ 
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contrary to common right, and de novo created, is not ap- 
poztionable : Litt. Sect. 222. 224. it is not a part of the 
Land, fo2 if a man levy a Fine of the Land, it will not er⸗ 
tinguiſh his Rent, unleſs by agrament betwirt the parties: 
4 Edw. 3. 32. Bro. tit. Cuſtoms 58. if there be a Cuſtom in 
a particular place, concerning Dower, it will not ertend to a 
Rent-charge : Fitz. Dower 58. Co. Litt. 12. Fitz. Avowry 
207. 5 Edw. 4. 7. there is no occaſion in this caſe, to make 
the Rent deſcendible to all: fo2 the Land remains partible 
amongſt the Bales, accozding to the Cuſtom. And why a 
Rent ſhould go ſo, to the pꝛejudice of the Heir, J know not. 
14 H. 88. it is (aid, that a Rent is a different and diſtin 
thing from the Land. Then the language of the Law ſpeaks 
fo2 general Heirs, who ſhall not be diſinherited by conſtruct- 
on. The grand Dbjection is, whether the Rent ſhall not fol- 
low the nature of the Land? 27 H. 8. 4. Fitzherb. ſaid, he 
knew four Authozities that it ſhould : Fitz. Avowry 150. As 
fo2 his firſt caſe, J ſay, that Rent amongſt Parceners is of 
another nature than this: fo2 that is Ddiſtreynable of Com- 
mon right. As fo2 the ſecond, J ſay the rule of it holds only 
in caſes of Pꝛoceedings and Trials; which is not applicable 
to his Cuſtom. His third caſe is, that ik two Coparcenerg 
make a feoffment, rendung Rent, and one dies, the Rent 
ſhall not ſurvive. (To this I find no anſwer given) Litt. 
Sed. 585. is further objected ; where it is ſaid, that ik Land 
be deviſeable by Cuſtom, a Rent out of ſuch Lands may be 
deviſed by the ſame Cuſtom : but Authonties claſh in this 
point. He cited farther theſe books ; viz. Lamb. Peramb, of 
Kent: and 14 H. 8. 7, 8. 21H. 6. 11. Noy, Randall & Ro- 
berts caſe 51. Den. cont. J conceive this Rent ſhall deſcend 
to all the Bzothets : fo2 it is of the quality of the Land, and 
part of the Land: it is contained in the bowels of the Land, 
und is of the ſame nature with it: 22 Aſl. 78. which J take 
to be a direct Authozity as well as an inſtance. Co. Lit. 132. 
ibid 111. In ſome Boꝛoughs a man might have deviſed his 
Land by Cuſtom, and in thoſe places he might have deviſed a 
Rent out of it. The Stat. de donis conditionalibus bzought 
in a new Eſtate of Inheritance by way of entail : now this 
Eſtate Tail in Gavelkind Lands hath been taken to deſcend 
to all the Bꝛothers; and the reaſon is, becauſe it is part of 
the Fee-ſimple, though created de novo: ſo Uſes follow the 
nature of the Land, The caſes that _ been cited, were 

not 
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not the Opinion of the Court, but of them that argued. Lamb. 
47. ſaith, that the Cuſtom extends to Advowſons, Commons, 
Kent-charges, as well as to Land; It is objected, that here 
muſt be a preſcription : J anſwer, Gavel-kind Law is the Law 
of Kent, and is never pleaded but pꝛeſumed. 7 Edw. 3. 38. 
Co. Litt. 175. 2 Edw. 4.18. & Co. Litt. 140. ſaith, the Cu⸗ 
ſtoms of Kent are of common right, and if ſo, then our Rent- 
charge will go of common right to all the Bzothers, Hales, 
Rainsford and Wyld were of Opinion, that the Rent ought 
to deſcend to all the Bzothers, accoꝛding to the deſcent of the 
Land: becauſe the Rent is part of the pzofits of the Land, 
and iſſues ont of the Land; and they gave Judgment ac⸗ 
coꝛdinglp. 


A man covenanted to ſtand ſelzed to the uſe of the Heirs 
of his body. Halcs. The Heir andthe Anceſto? are coxrelates, 
and as one thing in the eye of the Law, and that is the rea- 
ſon why a man ſhall not make his right Þeir a Purcha⸗ 
ſoz, without putting the whole f&x-ſimple out of himſelf, Ie 
the Fathers Eſtate turns to an Eſtate fo2 life, there will be 


no queſtion. In the caſe of Bennet & Mitford, there did 
reſult an Eſfate fo life, to knit the Limitation to the o2t- 
ginal Eſtate, Here, 1. Me are in the caſe of an Eſtate 
Tail; and the Judges uſe to go far in making ſuch a 
Limitation good: then, 2. Te are in the caſe of an Uſe, 
which is conſtrued as favourably as map be to comply with 
the intention of the party. This caſe is not as if he ſhould 
have covenanted to ſtand ſeized to the uſe of the Peirs of 
the body of J. D. there the Covenanto2 would have han 
a Fee-ſimple in the mean time: but the caſe is all one 
as if the Limitation had been to Himſelf, and the Heirs 
of his own body: Vide the Earl of Bedford's caſe. Twiſ- 
_ We muſt make it good, if we can. Cur' adviſare 
vuir. | | 
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Auſtin & Lippencott. 


A Special Uerdic. Francis the Father was Tenant ko; 
life, the Remainder in Fe to Francis the Son; and by 
the Deed, by which this Eſtate was thus ſettled, 100 l. a year 
was appointed to be paid to Francis the Son during the Fa- 
thers life. The Son releaſeth to the Father all arrears of 
Rent, Annuities, Titles and Oemands by virtue of that Jn- 
denture and the queſtion was, whether this Releaſe paſſed 
the Inheritance as well as the Annuity ? Polynxfen. J con- 
ceive this Releaſe ſhall not paſs any Eſtate in the Land: and 
my reaſon is, becauſe there is no mention of the Land, no2 
of any Eſtate therein. The p2incipal thing intended and er⸗ 
preſſed is the Annuity : then the Releaſe concludes, to the day 
of the Releaſe, which doth manifeſt, that he did not intend to 
Releaſe any thing that was not to come to him till after the 
death of his Father. It is true, here is the wozd demand, 
but that will not do it: 3 Cro. 258. Then fo2 the woꝛd Titles: 
by Plowd. 494. and 8 Rep. 153. it is where a man hath law- 
ful cauſe to have that that another doth poſſeſs 3 ſometimes it 
is taken in a larger ſenſe, and then it doth include right. 
Upon conſtruction of this Releaſe J think it ought to be taken 
in the ſtricter ſenſe, and the intentton of the party muſt guide 
the conſtruction. Fo2 where there are general wozds in the 
beginning, and particular wozds afterwards, the particular 
do reſtrain the general: and ſo vice verſa fo2 enlargement: he 
cited Hen & Hanſon's caſe, 15 Car.2. in this Court: where a 
Releaſe of alldemands would notReleaſeaRent-charge by the 
Opinion of thzze Judges againſt Twiſden, fo2 that reaſon ; and 
becauſe woꝛds in Deeds are to be taken accoding to common 
acceptation: he cited 2 Rolls 409. Jn our caſe, the general 
wo2ds of all Suits and Titles are limited and reſtrained ta 
the Annuity and Title of that, and ſhall not by a large con⸗ 
ſtruction be extended to any thing elſe, Hales. How hath the 
Inheritance gone? Polynxten. The G2andchild has that. 
Hales. J think a Relcaſe of all demands will not ertinguiſh a 
ent: but if it were all demands out of Land, it were ano- 
ther thing. It hath been held over and over again, that it 
does not extinguiſh and diſcharge a Covenant not bzoken. 
But what ſay you to this Releaſe _ Titles? fo2 it appears 
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in expꝛeſs terms, that the Son did not only releaſe the ar⸗ 
rears of the Annuity, but the thing it ſelf; and not only ſo, 
but all other Titles by virtue-of that Deed : fuppoſe the caſe 
had been but thus; the Father is Tenant fo2 life, the Re- 
mainder to the Son fo2 Life; the Son releaſeth to his Fa- 
ther all the Title that he has by vertue of that Deed : had not 
this paſſed the Sons Eſtate fo? lite? In the caſes that you 
have cited, it is allowed that a Releaſe of all Titles, will 
paſs a right to Land. He had a Title to the Annuity, 
and a title to the Kemainder : now he releaſeth the Annuity, 
and all other Titles which he hath by that Deed, oz other- 
= howſoever : To hear Serjeant Maynard on the other 
de. 


Wilſon & Robinſon. 


| Man deviſeth all his Tenant-right Effate at Brickend, 

and all that my Father and J took of Rowland Hobbs, 
&c. Levings. J conceive that theſe wows paſs only an Eſtate 
fo? life; fo2 it is not mentioned what Eſtate-he hath: 1 Cro. 
447, 449. a Deviſe of all the reſt of his Goods, Chattels, 
Leaſes, Eſtates, Moztgages, Debts, ready money, #c. and 
the Court held, that no Fee paſſed, and ſaid it was a doubt, 
whether any Eſtate would paſs in that caſe, but what was fo2 
years 3 being coupled only with perſonal things. Trin. 1649. 
Rot. 153. Jerman & Johnſon : One deviſed all his Eſtate, 
paying his Debts and Legacies ; now his perſonal Eſtate 
came but to 20 1, and his Debts were 1co 1. there indeed all 
his real Eſtate paſſed becauſe of the payment of his Debts. 
And in our caſe, the following particulars are but a deſcriptt- 
on of the Land, and contain no limitation of the Eſtate. 
If a man deviſeth black Acre to one and the Heirs of his 
body, and alſo deviſeth white Acre to the ſame perſon, he 
hath but an Eſtate fo2 life in white Acre, though he hath a 


Fee⸗ſimple in the other: fo2 the woꝛd alſo is not fo ſtrong 


as if it had been in the ſame manner. Moor 152. Yel. 209. 
Weſton contra. J conceive an Eftate of Inheritance doth 
pals ; fo2 the wow Eſtate compeehendeth all his Jntereſt, 
Then a man deviſeth all his Eſtate, he leaves * 
| n 
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in himſelf: in that caſe of Jerman it was held, that all 
my Eſtate compehends all my Title and Intereſt in the 
Land. If a man deviſeth all his Inheritance, this carries 
the Fee⸗ſimple of his Land: and the wozd, all his Eſtate, 
is as comprehenſive as that, Hales & Wyld. By a Gant 
02 Relcaſe of totum ſtatum ſuum, the Fee-ſimple will paſs : 
if the wozds had been all my Tenant-right Lands, it had 
been otherwiſe : but the wozd Eſtate is moe then ſo: ik a 
man deviſeth all his Copy-hold Eſtate, will not all his whole 
Intereſt paſs ? Adjornatur. 


Norman &» Foſter. 


N Action of Debt upon a Bond to perfozjn Cove: 

nants in an Indenture of Leaſe , one Covenant is 
fo; quiet enjoyment : and the Plaintiff aſſigns fo2 breach, 
that a Stranger entred, but does not ſay that he had 
Title, Hales. Habens Titulum at that time, would have 
done pour buſineſs. My Lord Dyer caſe is, that ano- 
ther entred clatming an Intereſt : but that is not enough; 
fo2 he may claim under the Leſſee himſelf, De mentioned 
the caſes in Moor 861. & Hob. 34. Tiſdale & Eficx. It 
the Covenant had been to ſave him Harmleſs againſt all 
lawful and unlawful Titles, yet it muſt appear, that he 
that entred, did not claim under the Leſſee himſelf, Hales. 
Tf J Covenant that J have a lawful right to grant, and 
that you ſhall enjoy notwithſtanding any claiming under 
me; theſe are two ſeveral Covenants, and the firſt is ge- 
neral, and not qualified by the ſecond, And ſo ſaid 
Wyld: and that one Covenant went to the Title, and 
the other to the poſſeſſion : Dyer, 328. An Aſſumplit to 
enjoy (ine interruptione alicujus, that is, whether by Title 02 by 
Tort, a quict poſſeſſion being to be intended to be the 
chief cauſe of the Contrac, 3 Leon. 43. 2 Cro. 425, 315. 
444. Adjornatur, 


Angell 
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Angell convicted of Barretry, pzoduced a Pardon, which 
was of all Treaſons , Murders, Felonies , and all Pe: 
nalties, Fozfeitures and Dffences. The Court ſaid the 
wozds all Offences, will pardon all that is not capital. 


Blackburn Graves. 


A Copy-holder ſurrenders to the uſe of ſeveral perſons 

fo2 years ſucceſſive, the Remainder in Fee to J. 8. 
Wyld. An admittance of a particular Tenant is an ad: 
mittance of all the Remainders to all purpoſes, but on- 
lp the Lows Fine: and if the Cuſtom be, that the Fine 
paid by the firſt Tenant ſhall go to all the Remain- 
ders, then the admittance of the firſt man is to all in⸗ 
tents and purpoſes an admittance of all that come after, 
Jn this caſe the poſſeſſion of the Leſſte fo2 years is the 
poſſeſſion of the Remainder⸗man. Jn one Baker & Dere- 
ham's caſe, there was a ſurrender to the uſe of a man and 
his Heirs of Copy hold Land, that diſcended accoꝛding to 
the Cuſtom of Borough-Engliſh : the ſurrenderee dyed be- 
1 foe admittance; and the Opinion of the Court was, 
. that the right would dilcend to the youngeſt, accozding to 


WE! Upon a caſe moved, Hales ſald, That if a Tenant in 
4 Common bing a perſonal Action without his fellow joyn- 
| ing in the Suit, the Defendant ought to take advantage 
1 of it in abatement: but if he plead Not-guilty it ſhall be 
1 good, but then he ſhall recover damages only fo2 a moiety. 
I Jf a Tenant in Common ſeal a Leaſe of Ejectment, he ſhall 

| recover but a moiety, 


18 A Juſtice of Peace committed a Biewer fo2 not paying 

(Wl the duty of Exciſe; the Brewer was bꝛought into Court 
by Habeas Corpus, Sympſon. Jt ought to appear that he 
was 
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— 


was a common B2ewer, Hales. The Statute doth p2ohf- 


bit the bringing of a Certiorari, but not a Habeas Corpus. 


And want of averment of a matter of fac, may be amen: 
ded in a Retutn in Court: and if it be not true, at their 
peril be it. So it was mended, 


Money owing upon a Judgment given in the Kings Court 
cannot be attached, 
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Baker &- Bulſtrode. 


Ebt upon a Bond. The Condition was, to Seal 
and execute a Releaſe to the Plaintiff, The De: 


fendant demurs, becauſe the Plaintiff did not al⸗ 

ledge in his Declaration a tender of a Releaſe. 
Jt was urged, that the Condition was not, to make, but on- 
ly to Seal and Execute, ac. But per Curiam, he is bound 
to do it without a tender. And the wow Execute, oz the 
— Seal, compꝛehends the making. And Lamb's caſe was 
cited. 


Warren & Prideaux. 
Trin. 24 Car. 2. Rot. 1472. 


Diſtreſs and Avowzy fo2 Toll. The pꝛeſcription was 

fo2 Toll, in conſideration of maintaining the Key, and 
keeping a Buſhel to meaſure Salt; viz. That in conſidera- 
tion thereof he and thoſe, cc. have had time out of mind, ec. 
a Buſhell of Salt of every Ship that comes laden with Salt 
into Slipper-point : Fo2 the Avowant it was alledged, that the 
maintaining of the Key is fo2 publick good: Co. Magn. Cart. 
222. Rolls 265. Its true, it is not alledged, that they did 
actually uſe the Teights and Meaſures. 1 Leon. 231. but it 
being alledged that the Ship came within Slipper-point, it is 
enough to charge the Plaintiff with the payment. As fo? the 
Diſtrels taken, which is part of the Ships lading, viz. Salt; 
it is objected, that it cannot be di fkrained, decauſe it is * 

o 
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of the thing from which the duty ariſeth : but J anſwer, that 
this is not like to a Diſtreſs upon Land, no2 to be judged 
of accoꝛding to the rules allowed in caſes of ſuch Diſtreſſes. 
There were cited on this ſide 21 H. 7. 1. 3 Cro. 710. Smith 
& Shepheard : Dyer 352. Couttney contra. J conceive this 
preſcription ought to have ſome conſideration, and to be 
grounded on a meritoztous cauſe, to bind a Subject, The 
keeping of the Buſhell is no meritozious cauſe, becauſe it is 
preſumed, that the party hath the uſe of it himſelf, Hales. The 
preſcription is not foꝛ a Poꝛt but a TUharfe. It any man will 
preſcribe fo2 a Toll upon the Sea, he muſt alledge a good con⸗ 
ſideration 3 becauſe by Magna Charta, and other Statutes, 
every one hath liberty to go and come upon the Sea without 
impediment. Wyld. This Cuſtom oz PNeſcription is laid, 
to have a Buſhell of Salt of every Ship that comes within 
the Slipper- point; if a Ship be d2iven in by ſtreſs of weather, 

and goes out again the firſt oppoztunity that preſents, ſhall that 

Ship pay? Hales. It he had ſaid, that he had a Poꝛt, and was 

bound to maintain that Poꝛt, and that he and all thoſe whoſe 

Eſtate he had, cc. that might have been a good Pyeſcription 3 

but in this caſe there muſt be a ſpecial inducement and com- 

penſation to the Subject by reaſon of thoſe Statutes by which 

all Merchants and others, have liberty to come in and go out. 

They inclin d that the Pꝛeſcription was not good. 


Anonymus. 


Trial at Bar concerning the River of Wall- fleet; the 
queſtion was, whether had not the right of 
Fiſhing there, ercluſive of all others; Hales. Jn caſe of a 
puvate River, the Lows having the Soil is a good evidence 
to p2ove that he hath the right of Fiſhing 3 and it puts the 

pꝛoot᷑ upon them that claim liberam piſcariam. But in caſe of 

a River that flows and re-flows, and is an Arm of the Sea, 

there prima facie it is common to all; and if any will appꝛo⸗ 

pztate a pꝛiviledge to himſelf, the pꝛoot lpeth on his ſide ; fo2 

in caſe of an Acton of Treſpaſs bzought fo2 Fiſhing there, it is 

_ facie a good juſtification to ſay, that the locus in quo is 

rachium maris, in quo unuſquiſque ſubjectus Domini _ 

. Abet 


* 
2— — 


— 
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habet & habere debet liberam piſcariam. In the Severne there 
are particular reſtraints, as Gurgites, &c. but the Soil doth 
belong to the Los on either ſive : and a ſpecial ſozt of Fich - 
ing belongs to them likewiſe ; but the common ſoꝛt of Fiſhing 
is common to all. The Soil of the River of Thames is in 
the King: and the Low Yayo? is Conſervator of the River 3 
and it is common to all Fiſher-men : and therefore there is na 
fuch contradiction bet wirt the Soil being in one, and yet the 
River common fo2 all Fiſhers, ec. 


— 


Sedgewick & Gofton, 


Ales ſafd, That a Mrit of Erro2 in Parliament may 
be retoꝛned ad prox. Parliament. ſuch a day; but if a 
particular day be not mentioned, then it is naught; and al- 
though there be a particular day erpeſſed, yet if that day be 
at two o2 the Terms diſtance, the Court will adjudge it to be 
fo2 delay; and it ſhall be no Superſedeas. And he ſald he had 


looked into the Books upon the point. Jn the Regilter he 
— fac. ad prox, Parliament. but not a Writ 
rr. 
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Fountain & Coke. 


Trial at Bar. Hales. An Executoꝛ may be a wit- 

neſs in a cauſe concerning the Eftate, if he have not 

the Surpluſage given him by the Ml: and fo J 

have known it adfſudged; Ik a Leſſee fo2 years be 
made Tenant to the Præcipe fo2 ſuffering a common Recove- 
ry; that doth not ertinguith his term, becauſe it was in him 
fo2 another purpoſe : which the whole Court agreed. 


Jacob Aboab: 


TYEdt upon a Bond was bzought aßainſt him by the 

name of jacob: and he pleaded, that he was called 

and _ by the name of Jaacob, and not Jacob: but it was 
over-ruled; 


Sir John Thorowgood's Caſs, 


15 was moved to quaſh an Indicment, becauſe it ran in 


| detrimentum omnium inhabitantium, &c. Rolls 2 part 83. 
. — have known tt ruled naught koꝛ that cauſe, Do 
uaſhed. 


Þ 2 Benſon 
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Benſon verſus Hodſon. 


A Urit of Erro2 of a Judgment in the County Palatine 
of Lancaſter in Replevin : The Defendant makes Co- 
nuſance as Bapliff to Ann Moſely : The Lands were the 
Lands of Rowland Moſely, and he covenanted to levy a Fine of 
them, to the uſe of himColf and the Þeirs males of his body, the 
remainder in Tail to ſeveral others, the remainder to his own 
right Þeirs. Pꝛovided, that if there ſhall be a failer of Jſſue 
Male of his body, and Dame Elizabeth be dead, and Ann 
Moſely be married, 02 of the age of 21 years, then ſhe ſhall 
have 200 l. per annum fo2 ten years : Then Rowland dies, 
leaving Iſſue Sir Edward Moſely, Sir Edward makes a Leaſe 
fox 1000 years, then levies a Fine, and ſuffers a Recovery; 
Then dies without Jie Male: And the Contingents did all 
happen. The queſtion is, whether this Rent-charge of 200 1. 
per annum be barred by the Fine and Recovery, and ſhall not 
operate upon the Leaſe ? Levings. J conceive the Fine is not 
well pleaded, foz nothing is ſaid of the Kings Silver, and if 
that be not paid, it is void: Then-theyhave pleaded a Com- 
mon Recovery, but not the Execution of it by Entry, Now 
conceive the Common- Recovery doth deſtroy the Eſtate 
il, but not the Rent, The reaſon why a common Reco- 
very is a Bat, is becauſe. of the intended recompence. Now 
that is a ſiccitious thing: 9 Rep. Beamonts caſe. 1 Cro. Stone 
and Newman, Cuppledicks caſe. No this Rent is a meer 
poſſibility, and hath no relation to the Eſtate of the Land. 
Then again, when the Recovery was ſuffered; the Rent was 
not in being : Now a Recovery will never bar but where the 
Eſtate is dependant upon it, either in Reverſion 02 Remain- 
der. Foz that caſe of Moor pl. 201. J conceive he is barred, 
becauſe the-Reverſion is barred by the Fine. 3 Cro. 727. 792. 
White and Geriſhe s caſc, the ſame.caſe 2 And. 190. Noy p. 9. 
Another . reaſoir is, becauſe the Rent remains in the ſame 
plight, notwithſtanding the Fine. Another reaſon is, it was 
a meer poſſibility at the time of the Fine and Recovery. Pell 
and Brownes caſe is foꝛ me. In our caſe is no Eſtate in eſſe 
to be barred. Then this Eſtate is granted out of the Eſtate 
of the Feoffas, As in Whitlocks caſe 8 Rep. 71. the Eſtates 
fo2 years, which there is a power to make, ſhall be ſaid 
pꝛecede 
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peetede all the Limitattons. There is no other way fo2 ſecuring 
younger Childzens Potions by the ſame Ded, but it may be 
done by another Died, as in Goodyer and Clarkes cafe. Mr. 
Fmch contra. J conceive the Rent is barred upon the reaſon 
of Capells caſe. They ſay not. (1) Becauſe it doth only 
charge the Remainder. (2) The intended recompence doth 
not go to it. (3) This Leaſe fo2 1000 pears doth precede 
the Fine. The Law will never invert the operation of aCon- 
veyance,. but ut res magis valeat, Bredon's caſe, Then fo? the 
intended recompence, that cannot be the reaſon of barring a 
Bemainder, fo2 the Eſtate Tail was barred befoze. 3 Leon. 
157. But Moor fol. 73. faith; it is the favour the Law hath 
fo2 Recoveries : And till the Reverſion takes place in poſſeſſi- 
on, the Rent cannot ariſe out of the Reverſion, no2 ſo long 
as this Leaſe is in being. Hales. Pou make two great points, 
(1) M hether the Rent be barred by the Common Recovery? 
(2) Whether the Rent-charge ſhall ariſe out of the Leaſe fo2 
years? This is plain; ik Tenant in Tail grant a Rent- 
charge, and ſuffer a Common Recovery, the Nent⸗charge 
will not be avoſded ; So that if Tenant in Tail grant a Rent, 
a Recovery will not bar that, though it doch a Reverſion 3 
but the teaſon of theſe caſes is, becauſe the Eſtate of him 
that ſuffers the Recovery, is charged with the Rent. There 
foe if there be a Limitation of a Uſe upon Condition, and 
Ceſtui que uſe ſuffers a Recovery that will not deſtroy the 
Condition, the Eſtate being charged with it, koz the Reco- 
verot can have the Eſtate only as he that ſuffered the Recove- 
ry had it; And therefoze there is an Act of Parliament ta 
enable Recoveros to diſtrein without Attoznment, There: 
fore ſo long as any one comes in by that Recovery,” he comes 
in in contitinance of the Effate Tall, and coming in fo, he 
is lyabte to all the charges of Tenant in Taff. - Now what 
is the reaſon why Tenant in Tall, ſuffering a Common Re- 
covery, a Rent by him in Remainder ſhall be barred? The 
reaſon is, becauſe the Recovero2 comes in in the continu- 
ance of that Eſtate that is not ſibjecnt ta the Rent, but is 
above all thoſe charges; now no recompence' can come to 
ſuch a Rent. And therefoze there is another reaſon why a 
Common Recovery will bar; at Common Law upon an 
Eſtate Tail, which was a Fir-fimple conditional, a Remain- 
ver could not be limited over; becauſe but a'poſibility : but 
nom tomes that Statute De donis conditionalibus, and _ 
| i 
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it an eſtate tail, and a Common recovery is an inherent 
pꝛiviledge in the Eſtate that was never taken away by 
that Statute De dons, the Law takes iit as a *convetance 
excepted out of the Statute, as if he were abſolutely ſeiled 
in kee, and this is by conſtruction of Law; It is true, there 
can be no recompence to him that hath but a poſſibilitie. 
But the buſineſs of recompence is not material, as to this 
charge; And the reaſon of Whites caſe and other caſes put 
explain this. Now what difference between this and Ca- 
pels caſe? Sap they, there the charge doth ariſe ſubſequent, 
but here the charge voth ariſe precedent; why J ſay the 
charge doth ariſe pzecevent to the Remainder, but ſubſequent 
to the Eſtate tail, fo2 it is not to take effect till the Eſtate 
tail be determined. Jt was doubted in the Queens time, 
whether a Remainder fo2 years was barred, but it hath been 
otherwiſe pꝛactiſed ever ſince and there is no colour againſt 
it. Now you do agree that the Remainder to the right 
Heirs of one living ſhall be barred, fo2 the Eſtate is cere 
tain though the Perſon be uncertain z So long as the Rent 
doth not come within the compaſs and limitation of the 
Eſtate tail the Rent is extinc and killed, there is nothing 


to keep life in it: But whether doth not the Leaſe fo2 years 


preſerve it? Heretofoze it was a queſtion among young 
men, TUhether if Tenant in Tail granted a Rent Charge 
fo2 Life, then makes a Leaſe fo2 thzee Lives; In this caſe 
though the Rent bekoze would have dyed with Tenant in 
Tail, yet this Rent will continue now during the thee 
Lives, which it will. And it hath been queſtioned, if he 
had made a Leaſe fo2 years inſtead of the Leaſe fo2 lives 
if that would have ſuppozted the Rent? Now in our caſe 
if the Leaſe fo2 years were chargeable the Rent would ariſe 
out of that; But if this Rent ſhould continue then moſt 
mens Eſtates in England would be ſhaken, Wild. The 
Leaſe -fo2 years doth not pꝛeſerve the Rent, but the Com- 
mon Recovery doth bar it: Foz Pell & Brownes caſe; in 
that Caſe the Recovery could not barr the poſſibility, fo2 he 
was not Tenant in Tail that did ſuffer the Recovery, but 
he had only a Fee ſimple determinable, and the contingent 
Remaindernot depend upon an Eſtate Tail, nay did not de- 
pend by way of Remainder, but by way of Contingency z Jt 
is true, Juſtice Dodridge did hold otherwiſe, but the reſt of 
Judges gave Judgment againſt him upon very w —— 

: Wilden. 
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III 


Twiſden. J never heard that caſe cited, but it was grumbled 
at. Hales. But to pour knowledge and mine, they always 
gave Judgment accowingly, A man made a gift in Tal 
determinable upon his-non-payment of 1000 l. the Remain- 
der over in Tail to B. with other Remainders, Tenant in 
Tail befoze the day of payment of the 1000 1. ſuffers a com- 
mon Recovery, and doth. not pay the 1000 l. pet becauſe he 
was Tenant in Tail when he ſufferen the Recovery, by that 
he had barred all, and had an Eftate in Fee by that Recovery, 
At a dap after Hales ſaid, the Rent was granted befoze the 
Leaſe fo2 pears, and is not to take effect till the Eſtate Tail 
be ſpent, and a common Recovery bars it: It there be Te- 
nant in Tail, reſerving Rent, a common Recovery will not 
bar it; ſo if a Condition be fo2 payment of Rent, it will not 
bar it: But if a Condition be fo2 doing a collateeal thing, 
it is a bar. And ſo if Tenant in Tail be with a Limitation 
ſo long as ſuch a Tree ſhall ſtand, a common Recovery will 
bar that Limitation. | 


Lampiere verſus Mereday. 


N Audita Querela was bzought befoze Judgment en 

tred, which they could not do: 9 H. 5. 1. which the 
Court agreed; Ahereupon Counſel ſain, it was impoſſible 
fo2 them to bring an Audita Querela befoze they were taken in 
Execution; fo2 the Plaintiff will get Judgment ſigned, and 
take out Execution on a ſuddain, and behind the Defendants 
back. Thereupon the Court owered the Poſtea to be brought 
in, fo2 the Defendant to ſee if Execution were ſigned. And 
at a day after Hales fad, Jf an Audita Querela was bzought 
after the day in bank, though the Judgment was not entred 
up, pet the Court would make them enter up the Judg- 
ment; as of that day, So that they ſhall not plead Nul tiel 


Wyld (ad, aSheriffs bond fo2 eaſe and favour was void at 
—— Law, and ſo it was declared in Sir John Len- 


Twiſden 


6ꝗ3 —_— 
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Twiſden upon opening of a Record by Mr. Den ſaid, It 
was already adjudged in this Court, that a Rent iſſuing out 
of Gavelkind Land, is of the nature of the Land, and ſhall 


- deſcend as the Land doth, 


An Action of Debt upon a Bond, Sympſon moved in 
Arreſt of Judgment. The Bond was dated in March, and 
the Condition was fo2 payment, ſuper viceſſimum octavum 
diem Martii prox ſequentem. Jt was ſequentem which refers 
to the day which ſhall be underſtood of themonth next year. Jf 
it had been ſequentis, then it had referred to March, and then it 
had ben payable the next year. But the Court was of Opi⸗ 
nion, that it ſhould be underſtood the currant month. Symp- 
ſon cited a caſe wherein he ſaid it had been ſo held. Read 
verſas Abington. 


Hales. Fozmerly, if Execution was gone befoze a TUrit of 
Etro? delivered oꝛ ſhewed to the party, it was not to be a Su- 
perſedeas. Wyld. Me muſt not keep the CUrit in his pocket, 
and think that will ſerve. At another day Hales ſaid, it ſhall 
not be a Superſedeas, unleſs ſhewed to the party, and he muſt 
not fozeſlow his time of having it allowed, fo2 if it be not al- 
lowed by the Court within four days, it is no Superſedeas. 
Hales. A TUrit of Erro2 taken out, if it be not ſhewn to the 
Clerk of the other ſide, no2 allowed by the Court, it is no 
Superſedeas to the Execution: And that if a TUrit of Erro2 
be ſued bearing Teſte befoze the Judgment be given, if the 
Judgment be given befoze the Retozn, it is good to remove 
it, ( though at firſt he ſaid it was ſo in reſpect of a Certiorari, 
but not of a TUrit of Erroz.) And he ſaid that Judgment, 


when ever it is entred, hath relation to the day in bank, vir. 
the firſt day of the Term: So that a Writ of Erro2 retozn⸗ 
able after, will remove the Recozd when ever the Judgment 


is entred. 


Upon a motion concerning the amending of Leather-Lane. 
Hales. Tf you plead Not-guilty, it goes to the Repair 02 not 
Repair; but if you will diſcharge your ſelf, you muſt do it by 
p!eſcription, oꝛ ratione tenurz, and ſay that ſuch an one ratio- 
ne tenuræ, 02 ſuch part of the Pariſh, hath always uſed time 


aut of mind, gc. 
Anony- 
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Anonymus. 


A Action of Debt upon a Bond: the Condition, Where: 
as one Bardue did give by his IUill ſo much, if he ſhould 
pay it ſuch a day, c. The Defendant pleads bene & verum 
eſt, he did give him ſo much by his. TU and Teſtament; 
but he revoked that, and made another laſt (ill. The 
Court ſaid, he was eſtopped to plead ſo. Hales. Jt doth not 
appear when the Bond was made, and it ſhall be intended 
to be made after the parties death. Judgment pro Que- 
rente. 


Deereing verſus F arrington. 


the Defendant aſſignavit & tranſpoſuit all the money 
at ſhould be altowed by any Oꝛder of a Foreign State ta 
come to him in lieu of his ſhare in a Ship. Tompſon moved 
that an Action of Covenant would not le, fo2 it was neither 
an erpꝛeſs no? implied Covenant: 1 Leon. 179. Hales. Pou 
ſhould rather have applyed your ſelf to this; viz. whether it 
would not be a good Covenant againſt the party, as, Jf a 
man doth demiſe, that is an implied Covenant; but if there 
de a particular expꝛeſs Covenant, that he ſhall quietly enjoy 
againſt all claiming under him, that reſtrains the general im- 
plyed Covenant; But it is a good Covenant againſt the 
party himſelf. It J will make a Leaſe fo2 years, reſerving 
Rent to a Stranger, an Action of Covenant will lye by the 
party fo2 to pay the Rent tothe Stranger, Then it was ſaid, 
it was an Aſſignment fo? maintenance. Hales. That ought to 
have been averred. Thenit was further ſaid, that an Aſſign - 
ment transferring, when it cannot transfer, fignifies nothing. 
Hales. But it is a Covenant, and then it is all one as if he had 
covenanted that he ſhould have all the money that he ſhould 
recover fo? his loſs in ſuch a Ship. T wild. ſeemed to doubt. 
But Judgment. 


A N Atrtion of Covenant, declaring upon a Deed by which 
t 


Q Lord 
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Lord Mordant verſus Earl of Peterborough. 


Rial at Bar, the queſtion was, TUhether the Earl of 
Peterborough was Tenant fo? life only of the Bannoz 
ot Mayden: The Defendant did not appear, the Plaintiff 
thereupon deſired to examine his TUitneſſes, that ſo he might 
preſerve their Evidence. Twiſd. When they do not appear, 
what good will that do you 2 fo2 they will ſay, you ſet up a 
man of ſtraw, and pull him down again. There was a fo2- 
mer Deed of entail, with a power of revocation in it, and 
after the Deed erhibited was made, whereby the Eſtate was 
otherwiſe ſettled, and there was a Joynture to the pꝛelent 
Lady, and done by perſons of great Learning in the Law: 
The Revocation was to be by Deed under my Lows Hand 
and Seal in the pzeſence of the TUitneſſes : Now the que- 
ſtion was, whether this ſecond Deed was a revocation in 
Law, and an Execution of that power? And the Court told 
the Counſel, they ſhould find it ſpecially if they would; but 
they refuſed. Hales. Jn 16 Car. Snape and Sturts caſe, Jf 
there be a power of revocation, and a Leaſe fo2 years is made, 
it doth ſuſpend quoad the term, but after it is good. Then 
it hath been queſtioned fo2merly if there be ſuch a power, 
and the perſon makes a Leaſe and Releaſe, whether it was 
a Revocation. But ſhall we conceive the learned Counſel 
in this caſe would have ventured upon an implicit revocation, 
and not have made an expꝛels revocation 2? So that you muſt 
be non-ſuit, oꝛ find it ſpecially. But the iſſue being, Jf he 
were only Tenant fo2 life, he ſaid he muſt go back to 
the Chancery to amend it, fo2 by the Dad pꝛoduced, he hath 
an Eſtate fo2 life, and the Reverſion in Fee. 


——_ 


Burgis verſus Burgis. In Chancery. 


Yan having a long Leaſe, ſettled it in Truſt upon 
himſelf fo2 life, the Remainder to his Tlie fo? life, the 
Remainder to the firſt Son of their two bodies, the Remain- 
der to the ſecond Son, and ſo to the tenth Son; And — 
ould 


— — 
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ſhould have no Son oz Sons then the Nemainder, to ſuch 
Daughter and Daughters of their bodies, #c. The man and 
his wife died, and left only a Daughter, who pꝛekerred her 
Bill againſt the Truſtees fo2 the erecuting of this Remain: 
der to her; The queſtion is, whether this Remainder be a 
good Remainder, 02 whether it be void? And the Lord Keeper 
Finch held it was a void Remainder, becauſe it doth depend 
upon ſo many, and ſuch remote Contingencies, fo2 otherwiſe 
it would be a perpetuity. And he ſaid, he would allow one 
Contingency to be good, viz. that to the firſt Son, though 
the firſt Son was not in eſſe at the time of his deceaſe. And 
he ſaid, he did deny my Loꝛd Cokes Opinion in Leon. Lovells 
caſe, which ſaith, that in caſe of a Leaſe ſettled to one and 
the heirs males of his body, when he dies the Eſtate is deter- 
mined ; fo? he ſaid it ſhall go to his Erecutozs, And he ſaty 
there was the ſame caſe with this in this Court, Backhurſt 
verſus Bellingham. And he ſaid, that the Common Law did 
complain, that this Court did encroach upon them, whereas 
they are beholding to this Court foꝛ their rules in Equity, as, 
Foꝛmerly when Eccleſiaſtical perſons made Leaſes, a miſnoſ- 
mer would avoid them, but Elſmere in his time would not⸗ 
withſtanding the miſnoſmer make them good. And he cited a 
caſe in Dyer, and Matthew Mannings caſe, Leon. Lovell and 
Lampetts caſe, and Child and Bailies caſe. 


Another caſe in Chancery. One moztgaged Lands, then 
confeſt a Judgment, and died, The Woztgagee buys of the 
heir the Equity of Redemption fo2 200 1. The Bill was pꝛe⸗ 
ferred by the Credito2 by Judgment againſt the Boztgagie 
and Heir, either to be let in by paying the Boztgage money, 
oꝛ elſe that the 200 l. received by the heir, might be Aſſets; 
And the Court ſald, that the Boztgagees Eſtate ſhould not 
be ſtirred; But it was left by my Low to be made a caſe, 
Ir — two hundzed pounds ſhould be Aſſets in the hands 
of the heir. 


Q 2 Moſe- 
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Moſedell the Marſhal of the K. B's. Cafe. 


Trial at Bar; An Action of Debt bought againſt 

Moſedell fo the eſcape of one Reynolds; The Plaintiff 
ſaid, he could p2ove that he was at London three long Uaca- 
tions, Twild. It is hard to put thee Eſcapes upon the Bar- 
ſhal, fo2 he may be pꝛovided only fo2 one, and he cannot give 
in Evidence a Freſh purſuit, but it muſt be pleaded, Hales. 
J] always let them give in evidence a Freſh ſuit upon a Nil de- 
bet. And Wild ſaid, it was generally done. So they gave 
evidence of an Habeas corp. ad teſt, and that the Pziſoner 
went down too long befoze-hand, and ſtaped too long after 
the Aſſizes were done at Wells in Somerſet- hire, and that he 
went back thzeeſcoze miles beyond Wells befoze he retomen 
again fo London. Hales. It an Habeas Corpus be granted 
to bzing a perſon into Court, and the Sheriff let him go in⸗ 
to the Country, it is an eſcape. And though he be not bound 
to baing him the direct way, becauſe he map be reſcued, yet 
he ought not to carry him round about a great way fo2 the 
accommodation of the party; if he doth it is an Eſcape 3 
but by this Evidence you let bim go back thzeeſcoze miles, 
to which there can be no anſwer. An Habeas Corpus retom- 
able immediate, is not firt to an hour, but to a convenient 
time, They anſwered, that he went back to carry back ſome 
Writings, Counſel, Here is an eſcape of one of the par: 
ties, who dies befoze the Action bzought, whereby the whole 
charge is ſurvived to the other befoze the Action bꝛought; and 
whether this ſhall purge the Eſcape is the queſtion, oz how 
far it all purge it? Wild. Befoze you bought your Action 
the Debt is gone, as to the Eſcape, Hales. Ile are made 
the Engines of doing all the miſchief if this ſhall go unpu- 
niſhed, being by colour of an Habeas Corpus. So the Jury 
brought * a Uerdict fo2 the Plaintiff, who declared in Debt 
02 6200 I. 


Greene 
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Greene verſus Proude. 


Trial at Bar; The queſtion, whether a Mill o2 no 
Mil? The Plaintiff pꝛoduced a Deed indented, made 
between two parties, the Man and his Son: and the Father 
did agree to give the Son ſo much, and the Son did agree ta 
pay ſuch and fuch Debts and Sums of money: And there 
were ſome particular expꝛeſſions reſembling the fozm of a 
ill; as, that he was ſick of body, and did give all his 
Goods and Chattels, #c. but the CUlriting was both Sealed 
and delwered as a Deed 3 And they gave evidence, that he 
intended it fo2 His laſt Tul; which, the Court ſaid, was a 
good p20of of his T71i1l. Then the Defendant ſetting up an 
Entail, the Plaintiff exhibited an Exemplification of a Reco- 
very in the Marqueſs of Wincheſters Court in ancient demeſnez 
The other ſide objected, that they did not pꝛove it a true Co- 
py, But becauſe it was ancient, the Court ſaid they ſhould 
not be ſo ſtrict upon the Evidence of it, fo2 the other ſide ſatd, 
the Court Rolls were burned in Baſcing-houſe in the time of 
the Mars. Hales. I remember a caſe, where one had gotten 
a preſentation to the Parſonage of Goſnall in Lincoln-ſhire, 
and b2zought a Quare Impedit, and the Defendant pleaded an 
App2opaation ; there was no Lirence of Appzopeiation pꝛodu⸗ 
cen, but becauſe it was ancient, the Court would intend it. 
Then they objected, that they ought to pꝛove ſeiſm in the Te- 
nant to the Przcipe. Hales. Jt being an ancient Recoverp, 
we will not put them to pꝛove that. Me (ain the Mapyoꝛ of 
Briſtol Had offered in evidence an Exemplification of a Reco- 
very under the Town Seal, of Houſes in Briſtol, the Recows 
being burned, and that Eremplification was allowed fo2 Evi- 
dence. Hales. Jf Tenant in Tail accept a Fine come ceo, #c. 
this doth not not alter his Eſtate : Jf Tenant fo2 life accept 
of a Fine Sur conuſance, &c. he doth forfeit his Eſtate, but it 
doth not alter the Eftate t life. Dbjection, The Recovery 
is of Land in Kingſcleare, whereas the Land claimed is in a 
particular Mille called ----- And the Uills are ſeveral, and 
there are diſtinct Courts in every Uille, Hales. There are ſe- 
veral Tythings of Dale, Sale and Downe, there is a Tyth⸗ 
ingman in every particular place; but the Conſtable of Dale 
goes th2ough all; theſe may go fo2 ſeveral Uills, o2 —_— 

g 
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There may be a Mannoz that hath ſeveral little Wanno2s 
within it, wherein are held ſeveral Courts fo2 the eaſe of the 
Tenants, but all but one Manno; And a TUrit of Right 
cloſe is, Quod plenam rectam, &c. and runs to the Bayliff 
of the Mannoꝛ, and may extend to the Pzecinc of the whole 
Manno: as the Wanno? of Barton hath ſeveral little Man⸗ 
no2s under it, pet all within the Bannoz, Hales. TUhere 
there is a Writ of Right cloſe in ancient demeſne, it is not 
like a demand to a Sheriff here, where he hath his direction 
fo2 ſo many Acres. Maynard. But then he muſt demand it 
in the particular Uille where it is. Hales. It a Præcipe quod 
reddat be of Land in a Pariſh where it muſt be in a Uille, . 
there may be exception to the TUrit, but if he recovers it is 
good, fo2 now the time is paſt And ſo where it is infra mane- 
rium, if he recovers it is good, 


| Browne verſus 


" A N Action bzought in Canterbury Town 3 The Defen- 

dant removes it by Habeas Corpus: Then the Plaintiff 
declares here, Jt was moved that it might be tried in ſome 
other County, becauſe the Judges came there ſo ſeldom, 
Court. Let them ſhew cauſe why they ſhould not conſent ; and 
if they will plead Nil debet, the Plaintiff will be willing to 
let them give any thing in Evidence. And Simpſon laid, it 
was the Opinion of all the Judges, that upon Nil debet plea: 
ded Entry and Suſpenſion may be given in Evidence, which 
the Court did not deny: So the Court oꝛdered the other ſive 
to ſhew cauſe why they ſhould not conſent, 


One Hillyard an Attoznep ſued fo? his Fees in this Court, 
in the Court at Briſtol : But the Court ſaid, an Attomey 
ought not-to wave this Court, 


A motion 
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A motion was made by Sir William Jones fo2 the Lo 


Mayo? Starling, and the Recozder Howell: One Buſhell See . 


bꝛought an Action againſt them fo2 Falſe Impziſonment. 


And becauſe the plea was long, he p2ayed he might have Reports. 


time to plead. Hales. J ſpeak my mind plainly, that an 
Action will not lye; fo2 a Certiorari and an Habeas Cor- 
pus, whereby the body and p2oceedings are removed hi⸗ 
ther, are in the nature of a Tlrit of Erroz; And in 
caſe of an erroneous Judgmene given by a Judge, which 
is reverſt by a Writ of Erro2, ſhall the party have an 
Action of Falſe Impuſonment againſt the Judge? No, 
noꝛ againſt the Officer neither: The Habeas Corpus and 
Writ of Erroz, though it doth make void the Judgment, 
it doth not make the awarding of the Pꝛoceſs void to 
that purpoſe 5 and the matter was done in a courſe of 
Juſtice : They will have but a cold buſineſs of it. An 
Habeas Corpus and Certiorari is a TUrit of right, the high: 
eſt — the party can bing. So day was given to ſhew 
cauſe. | 


Lord Tenham verſus Mullins. 


Trial at Bar about a fraudulent Deed. Hales. There 

are th! things to be conſidered, Fraud, Conſideration, 
and Bona fide. Now the Bona fide is oppoſite to Fraud. J 
remember a caſe in Twine's caſe; It the Son be diſſolute, 
and the Father with advice of Friends doth ſettle things, ſo 
that he ſhall not ſpend all, though here be not a conſideration 
of money, yet it is no fraudulent Deed ; and a Deed may 
be voluntary, and yet not fraudulent, otherwiſe moſt of the 
NG in England would be avoided; and ſo ſaid 

Wilden. 


Black- 


CT mo... 


_- 
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Blackburne verſus Graves. 


Rover fo2 100 Loads of Nlood; MNot⸗guilty pleaded; 
A ſpecial Uerdic, that the Lands are Copyhold Lands, 
and ſurrend2ed to the uſe of one fo2 eleven years, the Re- 
mainder fo? five pears to the Daughter, the Remainder to the 
right heirs of the Tenant fo? eleven years ; The eleven pears 
expire, the Daughter is admitted. the five years expire; And 
Wh there being a Son and Daughter by one Venter, and a Son 
[1.08 by another Venter, the Son of the firſt Venter dies befoze ad- 
3 mittance, and the Daughter of the firſt Venter and her Pul⸗ 
1M band bzing Trover fo2 cutting down of Trees; And the que- 
Wi ſtion was, if the admittance of Tenant fo2 years, was the 
0 admittance of the Son in Remainder ? Levings. J conceive 
[118 it is; and then the Son is ſeized, and the Daughter of the 
ml whole blood is his heir; and he cited 4 Rep.23. 3 Cro 503. Bun- 
ny's caſe. Wyld. The Eſtate is bound by the Surrender. Hales. 
Ik a man doth ſurrender to the uſe of John Styles, till admit⸗ 
ted there is no Eſtate in him, but remains in the Surrenderoz; 
but he hath a right to have an admittance 3 Ik a ſurrender be 
to J. S. and his heirs, his heir is in without admittance if J. S. 
dies, About this hath indeed been diverſity of Dpinion, but 
the better Opinion hath been accoꝛding to the Lord Coke's Opi⸗ 
nion. J do not ſee any inconvenience, why the admiſſion of 
Tenant fo2 life oꝛ years, ſhould not be the admittance of all 
in Remainder, fo2 Fines are to be paid, notwithſtanding by 
the particular Remainders; and ſo the Books ſay it ſhall be 
no prejudice to the Low, Twiſd. J think it is ſtrong, that 
the admiſſion of Lefſee fo2 years, is the admiſſion of 
him in Remainder; fo2 as in a caſe of poſſeſſio fratris 
the Eſtate is bound, ſo that the Siſter ſhall be heir; (a 
here the Eſfate is bound, and goes to him in Remainder, 
Hales, J ſhall not p2ejudice the Low; fo? if a Fine be 
aſſeſſed fo2 the whole Eſtate, there is an end of the bu- 
ſinels; but if a Fine be aſſeſſed only fo2 a particular 
Eſtate, the Low ought to have another. Ik a ſurrender 
be to the uſe of A. fo2 life, the Remainder to his eldeſt 
Son, cc. oz to the uſe of A. and his heirs, and on A. 
Dies, 
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dies, the Eſtate is in the Son without admittance, whether 
he takes by purchaſe o2 deſcent. And Judgment was given 
accoꝛdingix. 


— — — _ 


Draper verſus Bridwell, Rot. 320. 


LL the Court held, that an Action of Debt would lye 
upon a Judgment after a TUrit of Erro2 tought, 


Twiſden. They in the Spiritual Court will give Sentence 
fo? Tythes fo2 rakings, though they be never ſo unvoluntart- 
Iy left, which our Law will not allow or. 


Wyld ſaid, that Actions perſonal tranſitozp, though the 
party doth live in Cheſter, yet they may be b2zought in the 
Kings Courts. 


Hales. Shew a Pꝛeſident where a man can wage his Law in 
an Action bzought upon a Pꝛeſcription fo2 a duty; as, in an Aai⸗ 
onof Debt fo2 Toll by Pꝛeſcription, vou cannot wage your Law. 


w— — 


Pybus verſus Mitford. Poffea. 


pe Chief Juſtice delivered his Opinion, Wyld, Rains- 

ford and Twiſden having firſt delivered theirs, Hales. 

I think Judgment ought to be given fo2 the Defendant; 
whether the Son take by deſcent oz purchaſe, J ſhall di⸗ 
vide the caſe, (1) TUhether the Son doth take by deſcent ? 
(2) Admitting he doth not, whether he can cake by pur- 
chaſe? e muſt make a great difference betwan Con- 
veyances of Eſtates by way of uſe, and at Common 
Lawz A man cannot convey to himſelf an Eſtate by a 
Conveyance at Common Law, but by way of Uſe he 
map. But now in our caſe here doth retozn by opera- 
tion of Law an Eſtate to Michael 8 his life, which is 
con- 
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conjopned with the Limitation to his Heirs. The reaſon 
is, becauſe a Limitation to the Heirs of his body, is in 
effec to himſelf : this is perfectly accowing to the intenti⸗ 
on of the parties. Objection. The ule being never out of 
Michael, he hath the old uſe, and ſo it muſt be a Con⸗ 
tingent uſe to the heirs of his body. But, J ſay, we 
are not here to raiſe a new Eſtate in the Covenanto?, 
but to qualifie the Eſtate in Fee in himſelf: fo2 the old 
Eſtate is to be made an Eſtate fo2 life, to ſerve the Li⸗ 


mitation. Further Objection, It ſhall be the old Eſtate 


in Fee, as, if a man deviſeth his Lands to his Heirs, 
the heir is in of the old Eſtate, But, J anſwer, ik he 
qualifie the Eſtate, the Son muſt take it lo, as, in Hut- 
ton fo. So in this caſe is a new qualification, Roll 
789. 15 Jac. If a man makes a Feoffment to the uſe of 
the heirs of the body of the Feoffoz, the Feoffo2 hath an 
Eſtate Tail in him, Pannell ver/as Fenne, Moor 349. 
Englefield and Englefield. (2) J conceive, if it were not 
poſſible to take by deſcent, this would be a Contingent 
uſe to the heirs of the body. Objection, Jt is limited to 
the heir when no heir in being; Why, J ſay it would 
have come to the heir at Common Law, if no expzeſs Li⸗ 
mitation had been, and it cannot be intended that he did 
mean an heir at Common Law, becauſe he did ſpectally li- 
mit it. Fitz. tit. Entayle 23. 


An Aſſiſe ko; the Serjeant at Mace's place in the Houſe 
of Commons. The Plaintiff had his Patent read; The 
Court asked if they could pꝛove Seifin ; They anſwered, 
that they had recovered in an Action upon the caſe fo2 the 
mean pofits, and had Execution. Court. Fo2 ought we 
know, that will amount to a ſeiſin. Twiſden. Upon your 
grant ſince you could not get ſeiſin, you ſhould have gone 
into Chancery, and thep would have compelled him to give 
you ſeifin. Hales. A man may bzing an Action upon the caſe 
fo2 the p2ofits of an Office, though he never had ſeiſin; Sa 
the Recoꝛd was read of his Recovery in an Action upon the 
caſe fo2 the pꝛoſits. Hales. This is but a ſeiſin in Law, not 
a ſeiſin in Fact; The Counſel fo2 the Plaintiff much urged, 
that the Recovery and Execution had of the p2ofits, was a 
ſufficient ſeiſin to entitle them to an Aſſiſe. It was 8 

| at 
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that the Plaintiff was never inveſted into the Office. Hales 
ſaid, That an inveſtiture did not make an Officer when he is 
created by Patent, as this is; but he is an Officer pꝛeſently. 
But if he were created an Herald at Arms (as ih Segars caſe ) 
he muſt be inveſted befo2e he can be an Officer; a perſon is an 
Officer before he is lwoꝛn. Hales. Pou are the Pernor of the 
pꝛofits, and they have recovered them; is not this a Sciſin 
againſt vou? They ſhall find it ſpecially, but they choſe ra- 
ther to be Non-ſuit, becauſe of the delay by a ſpecial UAer⸗ 
dick. And the Court told them, they could not withdzaw a 
Juro2 in an Aſſiſe, fo2 then the Aſſiſe would be depending; 
The Roll of the Action ſur le caſe fuit 19 Car. 2. Mich: 


Rot. 557. 
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Judge Hide's Argument in the Exchequer-Chamber, 


— 


— 
— — 


Manby verſus Scott. 
— 2 Feme Covert departs from her Husband againſt his 
33 will, and continues abſent from him divers years; 
vend & dellrer afterwards the wife deſires to cohabit with her hul⸗ 


al Feme. 


band again, but the husband refuſeth to admit her; 
and from that time the wife lives (ſeparate from him; during 
this ſeparation, the husband fo2bids a Tradeſman of London 
to truſt his Mie with any Goods oꝛ Mares; yet fo2 divers 
years befoze and afterwards, allows his wife no maintenance; 
the Tradeſman, contrary to the pꝛohibition of the Husband, 
ſells and delivers divers TUares to the wife upon credit, at 
a reaſonable pꝛice; and the TUares ſo ſold and delivered to 
the wife are neceſſary fo2 her, and ſuitable to the degree of 
her husband: The Wares are not paid fo2  wherefoze the 
Tradeſman bꝛings an Action upon the caſe againſt the hul⸗ 
band, and declares that the husband was indebted to him in 
40 l. fo2 divers Wares and Yerchandiſes fozmerly to the Hu: 
band ſold and delivered, and that the Husband in conſidera: 
tion thereof did pꝛomiſe to pay him the (aid 401. That the 
Husband hath not paid the ſame unto him, although thereun⸗ 
to required; and fo2 that money the Anton is bzought againſt 
the husband. And, whether this Action will lie againſt the 
Husband foꝛ the Tlares thus ſold and delivered to the wife, 
againſt the will, and contrary to the Pꝛohibition of the Hug: 
band, oz not, is the queſtion ? This caſe is the meaneſt that 
ever received Reſolution in this place, but as the ſame is 
now handled, it is of as great conſequence to all the Kings 
people of this Realm, as any caſe can be ; it concerns every 
individual perſon of both Sexes, that is, 02 hereafter o 


— 
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be married within this Kingdom, in the firſt and neareſt Re- 
lation, that is, betwirt man and wife. The holy ſtate of 
Matrimony was oꝛdained by Almighty God in Paradiſe, be- 
foze the Fall of man, ſignifying unto us that myſtical Union 
which is between Chꝛiſt and his Church, and fo it is the firſt 
Relation: And when two perſons are joyned in that holp 
State, they twain become one Fleſh, and ſo it is the neareſt 
Relation, This caſe toucheth the man in point of his power 
and dominion over his wife, and it concerns the woman in 
point of her ſubſtance and livelihood. J will deliver my Opt- 
nion plainly and freely, accoding as J conceive the Law to 
be, without favouring the one, oz courting the other Ser; 
J hold, that Judgment ought to be given fo2 the Dekendant. 
The caſe hath been ſo fully argued, and all the Authozities ſo 
particularly vouched by my Bzothers, who have already deli⸗ 
vered their Opinions, that nothing is left fo2 me to ſay, which 
hath not bien ſpoken by them in better terms than J can er- 
pꝛeſs my ſelf, It will be a trouble to your Lo2dſhips fo2 me 
to repeat their Arguments, and yet without doing fo, it will 
be impoſſible fo2 me to ſpeak any thing to the purpoſe. Jt 
ſhall be my endeavour therefoze, rather to anſwer the reaſons 
and objections given and made by my two Bꝛothers, who 
have ſo copioufly argued fo2 the womans power, than to ar- 
gue the caſe again on the ſame grounds which have been al- 
ready delivered. 

It is agreed by all my Brothers who have argued, as J 
conceive, that a Feme covert generally cannot bind oꝛ charge 
her husband by any Contract made by her, without the autho- 
rity 'N aſſent of her husband pꝛecedent oꝛ ſubſequent, either 
erpeeſs oꝛ implyed. But the queſtion in this caſe is, if the 
Contract of a Feme covert fo2 TUares fo? her nece Nary Appa- 
rel, made without the conſent, and contrary to the Pꝛohibi⸗ 
tion of her husband, ſhall bind her hugband ? 

Firſt, J hold that the husband ſhall not be charged by ſuch 
- — although he do not allow any maintenance to his 
| e. . 

Secondly, admit the husband were chargable general- 
Ip by ſuch a Contract, yet J conceive that this Action 
doth not lye fo2 the Plaintiff, as this Declaration is, and 
— - —_ is found againſt the Oefendant in this parti⸗ 
car cate. 


— 


Fo? 


| | 
| 
| 


—— 
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Fo? the firſt, every gift, contract 02 bargain, is 02 contains 
an agreement, fo2 the contracto2 02 bargaino2 will that the 
donee 02 bargain ſhall have the things contracted fo23 and 
the other is content ts take them, and ſo in every Contract 
there is a mutual aſſent of their minds, which mutual aſſent 
is an agra ment: Plow. Com. Fogaſla's caſe. Afterwards in 
the ſame caſe fo. 17. it is ſald, agreement is a wozd com- 
pounded of two wowds, ſcilicet, aggregatio & mentium, ſo that 
aggreamentum is aggregat io mentium, 02 thus, aggreamentum 
is no other but a union oz conjunction ok two minds in any 
matter 02 thing, done, 02 to be done, accozding to that of 
Sir Edward Cokes, Com. fo. 47. Contractus eſt quaſi actus con- 
tra actum: But a Feme Covert cannot give a mutual aſſent 
of her mind, n02 do any act without her husband; fo2 her will 
and mind ( as alſo her ſelf ) is under and ſubject unto the 
will 02 mind of her husband; and conſequently ſhe cannot 
make any bargain oz contract (of her ſelf ) to bind her hul⸗ 
band. The ſecond ground of the Law of England is the 
Law of God, Doctor & Student cap. 6. fo. 10. In the begin- 
ing when God created woman an help-meat fo2 man, he ſatd, 
they twain ſhall be one Fleſh; and thereupon our Law ſays, 
that husband and wife are but one perſon in the Law: Pꝛe⸗ 
ſcntly after the Fall, the Judgment of God upon woman was, 
Thy defire ſhall be to thy Husband, for thy will ſhall be ſubject 
to thy husband, and he ſhall rule over thee, 3 Gen. 16. Here⸗ 
upon our Law put the wife ſub poteſtate viri, and ſays, quod 
ipſa poteſtatem ſui non habeat, ſed vir ſuus, and fs diſabled 
to make any grant, contract 02 bargain, without the allow- 
ance 02 conſent of her husband, Brad. lib, 3. cap. 32. fo. 15. 
The books and authozities of our Law which pꝛove this point, 
have been all particularly vouched already, and J will not re⸗ 
peat them again, no2 do J know any one particular point ta 
the contrary. The wods of the book are obſervable, name- 
ly, It a Feme Covert make a contract, 02 buy any thing in 
the Market o2 elſewhere, without the allowance o2 conſent of 
her husband, although it come to the uſe of the husband, yet 
the contract is void, and ſhall not charge the husband; but if 
a man command oz licence his wife to buy things neceſſary, 
oꝛ agree that ſhe ſhall buy, he ſhall be bound by this command 
oꝛ licence: Old N. Br. 62. 21H. 7. 70. F. N. Br. 120. which 
moves, that it is not the buying 02 contract of the wife, which 
binds oꝛ charges the husband (oz that is void in it (elf) he 
t 


— 
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the command 02 licence of the husband, which makes it the 
contract oꝛ bargain of the husband. 

As to my Brother Twiſden's ſaping, that all thoſe books 
are where the CUife deals oz trades as a Faco2 to her husband, 
and all grounded upon that reaſon, the wows themſelves 
p2ove the contrary ; fo? the difference taken by all theſe books 
ts, between the buying and contract of the wife without the 
knowledge 02 conſent of her husband; and a buying oz con- 
trac had by the wife with allowance 02 command of the hu: 
band. In the firſt caſe, the buying oꝛ contract is void, in the 
other the allowance oꝛ command makes it good, as the con⸗ 
tract 02 bargain of the husband: Beſides, weigh the incon- 
veniencies which would follow, if the Law were otherwiſe, 
Judges in their Judgments ought to have a great regard ta 
the generality of the caſes of the Kings Subjects, and to the 
inconveniencies which may enſue thereon by the one way oz 
the other, 1 Rep. 52. Altenwoods caſe. 

Judges in giving their reſolutions in caſes depending be- 
foe them, are to judge of inconveniencies as things illegal, 
and an argument ab Inconventi is very ſtrong to p2ove that it 
is againſt Law. Plo. Com. 279. 379. then examine the in- 
conveniencies which muſt enſue if the Law were accoꝛding ta 
my Bother Twiſdens and Tyrrells Opinions: It the contrac 
02 bargain of the wife, made without the allowance oz con- 
ſent of the husband, ſhall bind him upon pꝛetence of neceſſa- 
ry Apparel, it will be in the power of the wife ( who by the 
Law of God, and of the Land, is put under the power of the 
husband, and is bound to live in ſubjection unto him ) to rule 
ober her husband, and undo him, maugre his head, and it 
ſhall not be in the power of the husband to p2event it. The 
wife ſhall be her own Carver, and judge of the fitneſs of her 
Apparel, of the time when tis neceſſary fo2 her to have new 
Cloathes, and as often as ſhe pleaſeth, without asking the 
Advice 02 allowance of her husband; And is ſuch power ſuit⸗ 
able to the Judgment of Almighty God inflicted upon woman, 
fo2 being firſt in the Tranſgrefſion ? Thy deſire ſhall be to 
thy husband, and he ſhall rule over thee. TUill wives de- 
pend on the kindneſs and favours of their husbands, o2 be 
obſervant towards them as they ought to be, if ſuch a power be 
put into their hands ? 


Secondly, 
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Secondly, Admit that in truth the wife wants neceſſary Ap- 
parel, UWloollen and Lining thereupon, ſhe goes into Pater- 
Noſter-Row to a Mercer, and takes up Stuff, and makes a 
contract fo2 neceſſary Clothes, thence goes up into Cheap- 
fide, and takes up Lining there in like manner, and alſo goes 
into a third Street, and fits her (elf with Ribbonds, and 
other neceſſaries ſuitable to her occaſions and her husbands 
degree. This done, ſhe goes away, diſpoſeth of the Com- 
modities to furniſh her ſelf with money to go abꝛoad to Hide- 
Park, to ſcoze at Glecke, oz the like, Mert moming this 
good woman goes abzoad into ſome other part of London, 
makes her neceſſity and want of Apparel known, and takes 
more Mares upon truſt, as ſhe had done the day befo2e, after 
the ſame manner ſhe goes to a third and fourth place, and 
makes new Contracs fo? freſh Wares, none of theſe Tradeſ- 
men knowing oz imagining ſhe was fozmerly furniſhed by the 


Other, and each of them ſeeing and believing her to have great 


need of the Commodities ſold her; ſhall not the husband be 
chargeable and lpable to pay every one of theſe, if the con⸗ 
tract of the Nite doth bind him? Certainly every one of theſe 
hath as juſt cauſe to ſue the husband as the other, and he is 
as lyable to the Aaion of the laſt, as the firſt oz ſecond, if the 


wives contract ſhall bind him; and where this will end no 


man can divine 02 fo2eſee. 

As fo2 my Bother Tyrrells ſapingwe may not alter the Law 
becauſe an inconventence may follow thereon, that is true: 
but we ought to foꝛeſee and p2ovide againſt ſuch inconvenien⸗ 
cies as may ariſe, befoze we adjudge 02 declare the Law in a 
particular. caſe in queſtion, whether the Law be ſo oz not. 
And that is the caſe here; It is objected, that the husband is 
bound of common right, to pꝛovide foz, and maintain his 
wife; and the Law having diſabled the wife to bind her ſelf 
by her contract, therefoze the burden ſhall reſt upon the hug- 
band, who by Law is bound to maintain her, and he ſhall da 
it nolens volens ; generally the antecedent is moſt true; fo2 
ſhe is bone of his bone, fleſh of his fleſh, and no man 
= ever hate his own fleſh, ſo far as not to pꝛeſerve 
t. 

But apply this general pꝛopoſition to our particular caſe, 
and then ſee what Logick there is in the argument. J am 
bound to maintain and pꝛovide fo2 my wife : therefoze ( my 
wife) departing from me agatnſt my will, ſhall be = — 

ar ver, 
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Carver, and take up what Apparel ſhe pleaſeth upon tru, 
without my paivity oꝛ allowance, and J ſhall be bound to pap 
fo2 it; this is our caſe, fo2 there is not a woꝛd thꝛoughout the 
whole Aer dia, that the wife did want neceſſary Apparel, that ſhe 
eber acquainted her husband with any ſuch matter, that ſhe ever 
deſired the husband to ſupply her with money to buyit, oꝛ other⸗ 
wiſe to pꝛovide foꝛ her: 02 that the husband did deny, refuſe, 
oꝛ neglect to do it. Beſides, although it be true, that the 
husband is bound to maintain his wife, yet that is with this 
limitation, viz. ſo long as ſhe keeps the ſtation wherein the 
Law hath plac'd her, ſo long as ſhe continues a help meet un- 
to him; fo2if a woman of her own head, without the allow⸗ 
ance 02 Judgment of the Church, which hath united them, 
in the holy State of Batrimony (which only can ſeparate 
that, o2 diſſolve this Anion) depart from her husband againſt 
his will, (be the pꝛetence what it will) ſhe doth thereby put 
her ſelf out of the husbands p2otection, fo that during this 
unlawful ſeparation, ſhe is no part of her husbands care, 
charge 02 family. The King is the Head of the Common- 
wealth: his Office is, and he is bound of right to pzotect and 
preſerve his Subjeas in their Perſons, Goods and Eſtates, 
And on that ground, every Loyal Subject is ſaid to be within 
= Kings P2otection : Plo. 315. Caſe of Myncs, F. N. 
. 333. 

But a man may put himſelf out of the Kings Pyotection 
by his Offence, as, by fozxſaking his Allegiance to the Ging, 
and owning oz ſetting up any Fozreign Jurisdiction, and then 
every man may do unto him as to the Kings Enemy, and he 
ſhall have no remedy 02 Recovery by the Kings Laws oz 
TUrits, 27 E. 3. caſe the firſt. The husband is head of the 
wife, as fully as the King is Head of the Common-wealth 3 
and the wife by the Law is put ſub poteſtate viri, and under 
his protection, although he hath not poteſtatem vitæ & necis 
over her, as the King hath over his Subjects. TUhen the 
wife departs from her husband againſt his will, ſhe foxſakes 
and deſerts his Government, ſhe eres and ſets up a new Ju⸗ 
risdiction, and aſſumes to govern her ſelf, beſides, (at leaſt 
if not againſt) the Law of God and of the Land; and there- 
fore it is but juſt that the Law fo2 this Dffence, ſhould put 
her in the ſame plight in the petit Common-wealth of the Hou⸗ 
ſhould, that it puts the Subject fo2 the like Offence in the 


great Common-wealth of the Realm 3 —y this accoꝛding = 
e 
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the Civil Law, namely, Si Uxor propria (fine Culpa mariti) 
fit extra conſortium viri nec tenet maritus extunc ei extra con- 
ſortium ſuum exiſtenti aliqualit' ſubminiſtrare, videt' enim vi- 
rum alendi obligatione fore exempt' quoniam Culpa ſua extra. 
viri Conſortium eſt. Foz, Nuptiz ſunt Conjunctio maris & 
Fœminæ & Conſortium ejus divini & humani Juris Com- 
municatio, digeſt' de ritu Nuptiarum. Fleta ſpeaking of Ap⸗ 
peals, hath this expꝛeſſion, Fœmina de morte viri ſai inter bra- 
chia ſua interfecti, & non alit' potuit appellare, 1. 1. Ca. 33. 
Bratton is much to the ſame purpoſe, li. 3. Chap. 24. fo. 148. 
non niſi in duobus caſibus femina appellum habeat, ſc. non niſi 
de violentia corpori ſuo illata, ſicut de raptu & de morte viri 
ſui interfecti inter brachia ſua; and the woꝛds of the TUrit 
of Appeal are ſuitable thereunto, ſc. venit idem A. B. & ne- 
quiter & in felonia, &c. occidit ipſum virum ſuum inter bra- 
chia ſua, &c. By the woꝛds inter brachia ſua, fn thoſe ancient 
Authoꝛs is underſtood the wife, which the dead perſon lawfully 
had in poſſeſſion at the time of his death: fo2 ſhe ought to be 
his wife of right, and alſo in poſſeſſion, Com' S. Ma. Char. fo. 
68. The woꝛds of the CUrit are obſervable, ſc. occidit virum 
ſuum inter brachia ſua, and p2ove that the woman ought to be 
1 viri ſui, 02 otherwiſe ſhe hath not the pꝛiviledge 
ok a wife, 

By an argument a pari, as the wife ſhall not have remedy 
againſt the Murtherer of her husband after his death, ik he 
were not inter brachia ſua, at the time of his death, part ra- 
tione ſhe ſhall not have ſupport oꝛ maintenance from her hus⸗ 
— his life, when ſhe puts her ſelf extra brachia ſua, againſt 

8 0 

But tis objected by my Bꝛother Tyrrell; It appears not 
in whoſe default this departure was, whether in his oz her de⸗ 
fault. Thereto J anſwer, that the Law doth not allow a 
wife to depart from her husband in any caſe, o2 fo2 any cauſe 
whatſoever of her own head. An erpzeſs command is laid 
upon her by the Law of Hod to the contrary, Cor. 7. 10. To 
the married I command, yet not I, but the Lord ; let not the 
wife depart from her husband. 

The pꝛoviſion which our Law hath made fo2 the ſafeguard 
of the perſon of a woman, in caſe of cruelty by her husband, 
and fo? her maintenance in caſe the husband refuſes to allow 
it, pꝛoves, that it is not lawful fo2 the wife to depart from 
her husband of her own head, upon any pꝛetence — 
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Ik the wife be in fear, 02 in doubt of her husband, that he 
will beat 02 kill her, ſhe ſhall have a Supplicavit out of the 
Chancery againſt her husband, and cauſe him to find Sure- 
ties that he will not beat, no2 intreat her otherwiſe then in 
civil manner, andfo2 to ozder and rule her, #c. F. N. Br. 
fo. 179. The wows of the TUrit are, Quod ipſum B. co- 
ram te corporaliter venire fac, & ipſum B. ad ſufficien' manu- 
caption' inveniend', &c. quod ipſe præfat B. bene & Honeſte 
tractabit Gubernabit ac dampnum & malum aliquod eidem A. de 
corpore ſuo alitꝰ quam ad virum ſuum ex cauſa regiminis & caſti- 
2 uxoris ſuæ licite & rationabilit' pertinet, non faciat nec 
eri procurabit. And if the husband refuſe to give oz allow 
neceſſary and fitting maintenance unto his wife, the Law hath 
pꝛovided a remedy fo2 her, by complaint to the Oꝛdinary in the 
Eccleſiaſtical Court, | 
Next, it is alledged by my Bꝛother Tyrrell, that the wife 
in our caſe did return, and deſire to cohabit with her husband 
again, which he refuſed, and ſo ſhe is remitted to her fozmer 
condition. Admit that be true, yet her return hath not put 
her in a better condition then ſhe was in befoze her departure, 
in which caſe ſhe could not be her own Carver, and have char- 
ged her husband (accoꝛzding to her pleaſure) with Apparel, 
but was to be clothed in ſuch ſozt as her husband thought fit. 
"Beſides, in our caſe the wife departed from her husband, and 
lived from him divers years after (before the TUares ſold, oz 
the Action bꝛought) then ſhe deſired to cohabit with him, which 
he refuſed to admit; and from that time ſhe lived from him. 
This is all that appears in our caſe 3 and is this offence ſo ea⸗ 
ily purg'd, with a bare deſire to cohabit, without any other 
ſubmiſſion and ſatisfaction given of the better carriage in fu- 
-turo? The Law of God ſays, Wives be in ſubje&ion to 
your husbands as unto the Lord: for the husband is the head of 
the wife, as Chriſt is head of the Church, 1 Pet 3, 4. Epheſ. 
5. 22. The Church declares, that one of the pꝛincipal ends 
fo2 which Barriages was owdained, is fo2 the mutual ſociety, 
help and comfo2t, which the one ought to have of the other, 
in pzoſperity and adverſity, It is alſo there ſald, the woman 
of her ſelf in contracting of Marriage, makes a ſolemn Gow 
in facie Eccleſiz, to live together with her husband, in the holy 
State of Matrimony, to obey him, and ſerve him, to {ove 
him, and keep him in ſickneſs and in health, till death them 


do part. 
S 2 The 


— 
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The wife, in our caſe, by departing from her husband 
againſt his will, breaks all thoſe commands, and Her own 
Gow; the makes a voluntary ſeparation, and tempozary Di⸗ 
vorce between her ſelf and her husband, ſhe dep2ives him of 
that mutual ſociety, help and comfo2t (which the owes to him) 
fo2 divers years 3; and are all theſe Offences waſhed away with 
a bare deſire, without ſubmiſſion 02 contrition? Ns certatn- 
ly, Conkeſſion and pꝛomiſe of future Obedience, ought to 
precede her remitter, oz reſtitution to the p2ivitedges of a 
wife. The Pꝛodigal Son in the Goſpel, ſaid, I will ariſe and 
go to my Father, and ſay, I have ſinned, before the Indulgent 
Father did receive oꝛ Cloath him. And this is accowding to 
the rule in the Civil Law, Si Uxor quz ( Culpa ſua ) receſ- 
ſerat pœnitentia ducta ad virum rediens nolit admitti, eam ex- 
tunc Culpa purgatur in virum transfundit' tenebitur quæ ipſi 
ſcorſum habitanti alimenta præſtare. So that the wife ought 
to be a Penitentiary betoꝛe the husband is bound to receive 
her, 02 give her any maintenance. And no ſuch thing ap⸗ 
pears, 02 is found in the Uerdict in our caſe. 

Its ſaid by my Bzother Twiſden : Although the wife departs 
from her hugband, yet ſhe continues his wife, and ſhe ought 
not to ſtarve, It a woman be of ſo haughty a ſtomack, that 
ſhe will chuſe to ſtarve, rather then lubmit, and be reconciled 
to her husband, let her take her own choiſe. The Law is in 
no default, which doth not pzovide fo2 ſuch a wife. It a man 
be taken in execution, and lye in ]iſon fo2 Debt, neither the 
Plaintiff at whoſe ſuit he is arreſted, no2 the Sheriff who 
took him is bound to find him Meat, Dunk 02 Cloathes:; but 
he muſt live on his own, o2 on the Charity of others ; and 
if no man will relieve him, let him dye in the name of God, 
ſays the Lam; Plow. 68. Dive & Mamingham, fo ſay J; if 
a woman who can have no Hoods of her own to live on, will 
depart from her husband againſt his will, and will not ſubmtt 
her ſelf unto him, let her live on Charity, oz ſtarve in the 
name of God; fo? in ſuch caſe the Law ſays, her evil demea- 
nour bꝛought it upon her, and her death ought to be imputed 
to her own wilfulneſs. As to my Bother T yrrells Dbjection, 
it were ſtrange if our Law, which gives relief in all caſes, 
ſhould ſend a woman unto another Law oz Court to ſeek re- 
medy to have maintenance. J anſwer. Its not ſending the 
wife to another Law, but leaving the caſe to its pꝛoper Ju⸗ 
risdiction ; the caſe being of Eccleſiaſtical Conuſance. Js it 
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any ftrangenefs oꝛ viſparagement to the Common-Pleas,to ſend 


a Cut-purſe, 02 other Felon taken in the Court, to the Kings: 


"Bench to be Jndiaed ? oz to the Kings-Bench, to ſend a 
woman to the Common-Pleas to recover her Dower ? Nlbhy is 
it mote frange fo? the Common Law to ſend a Moman to the 
Owinary to determine differences betwirt her and her hul⸗ 
band touching matters of Batrimony, then fo? our Courts 
at Common Law to wiite unto the Oꝛdinary to certifie Loy- 
alty of Marriage, Baſtardy, oꝛ the like, where Jſſue is joined 
on theſe points in the Kings Courts? fo2 although the p2o- 
ceeding and pꝛoceſs in the Eccleſiaſtical Courts be in the 
names of the Biſhops, yet theſe Courts are the Kings 
Courts, and the Law by which they pꝛoceed is the Kings 
Law: 5 Rep. 39. Caudries caſe, but the reaſon in both 
cales is, quia hujuſmodi cauſæ cognitio ad forum ſpectat Ec- 
cleliaſticum, 30 H. 6. b. Old book of Entries 288. accoꝛding 
to that of Bracton, lib. 3. fo. 107. Stamf. 57. Sunt caſus ſpiri- 
tuales in quibus Judex ſecularis non habet cognitionem neque 
Executionem quia non habet coerctonem : In his enim caſibus 
ſpectat cognitio ad Judices Eccleſiaſticos qui regunt & defen- 
dunt ſacerdotium. PÞereunto agrees Cawdrics caſe, 5 Rep. 9. 
As in tempoꝛal cauſes, the King by the month of his Judges 
in his Courts of Juffice, determines them by the tempoꝛal 
Law, ſo in cauſes Eccleſiaſtical and Spiritual (the Conu⸗ 
ſance whereof belongs not to the Common Law) they are 
decided and determined by the Eccleſiaſtical Judges,accoding 
to the Kings Eccleſiaſtical Laws; And that cauſes of Matri⸗ 
mony, and the differences between husband and wife touching 
Alimony, oz maintenance fo2 the wife (which are dependant 
upon, oꝛ incident unto Batrimony) are all of Eccleſiaſtical, 
und not of ſecular Conuzance, is evident by the Books and 
Authouties of our Laws, de cauſa Teſtamentari ſicut nec de 
cauſa Matrimoniali Curia Regia ſe non intromittat, ſed in foro 
Eccleſiaſtico debet placitum terminari, Bratton, lib. 2. cap. 20. 
fo. 7. All cauſes Teſtamentary, and cauſes of Batrimony by 
the Laws and Cuſtoms of the Realm, do belong to the ſpict- 
tual Jurisdiction, 24 H. 8. cap. 2. 

The wozds of the Writ of Pꝛohibition granted in ſuch 
caſes are, placita de Catallis & debitis quæ ſunt de Teſtamen- 
to vel Matrimonio ſpectant ad forum Eocleſiaſticum. In a ſuit 
commenced by a woman againſt her husband befoze the Com- 
miſſioners fo2 Eccleſiaſtical cauſes fo: Alimony, a J22ohibiti- 

on 
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on was pꝛayed, and granted, becauſe it is a ſuit p2operly to 
be bzought and pꝛolecuted befoze the Oꝛdinary. In which, 
if the party find himſelf grieved, he may have relief by Appeal 
unto the ſuperiour Court, and that he cannot have upon a 


ſentence given in the high Commiſſion Court, 1 Cro. 220. 
Drakes caſe. 


But tis objected by my Bꝛother Tyrrell and T wiſden, that 


the remedy in the Eccleſiaſtical Court is not ſufficient : fo2 


if the husband will not obey the Sentence of the Owinarp, 


it is but Excommuntcation fo2 his Contumacy, and will 


neither keed no2 cloath the wife. Are the Cenlures of the 
holy Mother the Church, grown of ſo little Accompt with us, 
02 the ſeparation, a communione fidelium, become fo contempti- 
ble, as to be lighted, with but Excommunication ? hath our 


Law p2ovided any remedy ſo penal, 02 can it give any Judg- 


ment ſo fearful as this? With us the rule is, committitur 


Mareſcal', o2 Priſon' de Fleet. There the Sentence is, tradi- 


tur Satanæ, which Judgment is moze penal. Take him Gao- 
ler till he pay the Debt, oꝛ take him Devil till he obey the 
Church. And yet their Judgment is warranted by the rule 
of St. Paul, whom I have delivered unto Satan, 1 Cor. 5. 5. 
whereupon the Coment ſays, Anathema ab ipſo Chriſti cor- 
pore (quod eſt Eccleſia) recidit. Cauſa 3 queſt. 4 Cam Egell 
trudam, and alſo, Nullus cum Excommunicatis in oratione aut 
cibo aut potis, aut eſculo communicet, nec ave eis dicat. Cauſa, 
2 queſt. 3 Can. Excommunicat', Bracton lib. 5. cap. 23. fo. 42. 


As much is ſaid by our Law, and it is to the ſame effec, 


Excommunicat' interdicitur omnis actus legitimus, Ita quod 
agere non poteſt nec aliquem convenire cum ipſo, nec orare nec 
loqui, nec palam, nec abſcondite veſci licet. 

The ſecond ground of the Law of Excommunication, is 
the Law of England; and it is a ground in the Law of 
England, That he which is accurſed ſhall not maintain any 
Action, Doctor & Stu. 11. There a man is excommunicated 
by the Law of the Church, if he ſue any Action, real oz per- 
ſonal, the Tenant oꝛ Defendant may plead, that he is Ex: 
communicated, and demand Judgment, if he ſhall be an- 
ſwered, Lit. 201. the Sentence is ſet fozth at large in the 
old Statute Book of Magna Charta, and is intituled, Sententia 


lata ſuper chartas, namely, Authoritate Dei patris omnipotentis & 


filii & ſpiritus Sancti Excomunicamus Anathematizam. & a limi- 


- nibus Sanctæ matris Eccleſiæ ſequeſtram' omnes illos, &c. 12 H. 3. 


fo. 146. 


— 
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fo. 146. Þe which by the Renunciation is rightfully cut off 
from the Unity of the Church, and Excommunicate, ought 
to be taken by the whole multitude as a Heathen and a Pub⸗ 
lican, until he be openly reconciled by Penance, Act 33. con- 
firm per 13 Eliz. cap. and this is grounded on the rule of 
our bleſſed Saviour, dic Eccleſiæ; And if he neglect to hear 
the Church, let him be as an Heathen and Publican, Matt. 18. 
17. Shall a man be accurſed, barred of the Company oz 
Society of Chaiſtians, cut off from the body of Chaiſt, ac- 
counted as a Heathen and Publican, fo2 not allowing main⸗ 
tenance to his wife, when the Church enjoyns him ſo to do; 
and ſhall not this be accounted a ſufficient remedy fo2 the 
wife? J fear it is the want of Religion, and due credence 
to the Cenſures of the Church, which occaſions this Objectt- 
— "an then real want of ſufficient remedy in Law fo2 her 
relief, 

The laſt matter to be anſwered, is rather the Opinion of 
my Bother Twiſden and Tyrrell in their arguments, then an 
Objection in this caſe ; namely, if an Action upon the caſe 
doth not lye againſt the husband upon the Contract of the 
wife fo2 neceſſary Apparel, pet an Action of Trover and Con⸗ 
verſion doth lye againſt him foꝛ the Stuff; and ſo one way o2 
other the husband muſt pay the reckoning. It the Law 
ſhould be ſo, it were a Converſion with a witneſs, fo2 then 
the husband ſhould ſeem to be ſub poteſtate fœminæ: he might 
gloꝛy in the woꝛds of St. Paul, I would have you know, that 
the head of the woman is the man. But it the wife ſhall ſet 
his cap, 02 lap his headſhip in the Gaol,- it ſhall not be in the 
power of the husband to p2zevent 02 avoid it: one kind of Di⸗ 
voꝛce between husband and wife is, when Action of Treſpaſs 
is bought againſt them, and che husband only appears, and 
Pooceſs iſſue out againſt the wife, until ſhe be waived and 
outlawed, ſhe can never purchaſe her pardon, oz reverſe the 
outlawꝛy, unleſs the husband will appear; ſo that if the hul⸗ 
band pleaſe he is divo2ced, 14 H. 6. 14. a. It the wife be out- 
lawed by erronious Pꝛoceſs, and the husband will not bing a 
' Writ of Erroz, he map by this way be rid of a Shꝛew, and 
that doth countervail a Divorce, 18 E. 4. 4. a. 

By theſe books it appears, that the Law puts a power in 
the husband to be rid of his wife, and p2ovides a remedy to 
tame a Shꝛew; but J never heard befoze, that the Law hath 


left it in the power of the wife to do ſo by her husband; =_ 
do 
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J do not remember that my Bꝛother s did vouch any Authozity, 
N give any reaſon fo2 maintenance of their Opintons; and 
therekoꝛe J may with freedom deny the Law to be as they 
have ſald: beſides, the nature ol an Action of Trover pꝛaves 
that it lies not in this caſe. The count is, that the Plain⸗ 
tiff was poſſeſſed of ſuch Goods, (and names them) as of 
his own pꝛoper Goods, and caſually left them; that the Guods 
came to the Defendants hands by finding, yet he knowing 
them to belong to the Plaintiff, refuſeth to deliver them to 
him, but hath converted them to his own uſe 3 ſo that an Adt- 
on is grounded upon a wong ſuppoſed to be done by the Oe⸗ 
fendant, in converting the Goods of the Plaintiff knowingly 
to his own uſe, againſt the will of the Plaintiff : and that 
is the reaſon why the Plaintiff in that Action, muſt pꝛove a de- 
mand of the Goods, and an actual Converſion by the Defen- 
dant, 02 elſe he fails in the Action. 

Jn an Action of the Caſe, fo2 that the Oefendant did find 
the Goods of the Plaintiff, and delivered them to perſons un- 
known, Non deliberavit modo & forma, is no Plea, with: 
out ſaying Not-guilty, where the thing reſts in Feaſance 3 
and (f the Action be, that the Plaintiff was poſſeſſed, Ut 
de bonis propriis, and the Defendant did find and convert 
them to his own uſe : It is no plea that the Plaintiff was 
not poſſeſſed, Ut de bonis propriis, but he muſt plead Not- 
guilty to the misdemeanour, and give the other matter in 
Evidence, 33 H. 8. & Mar. Bro. Action ſur le caſe, 

In Trover the Plaintiff declares, that he was poſſeſſed of 
ſuch Goods, and caſually left them, - and the Defendant 
found them, and converted them to his own uſe, the Defen- 
dant did plead, that the Plaintifft did gage the Goods unta 
him fo2 101. and that he detained the Goods fo2 10 l. this 
is no Plea ; but he ought to plead Not-guilty, and give this 
matter in Evidence ; fo2 the Action doth ſuppoſe a wong, 
which the Defendant ought to anſwer, 4 E. 6. Action ſur le 
caſe 113. That wong is done to the Plaintiff in our caſe, 
when he Himſelf tells and delivers the Goods 2 It is not 
like the caſe where two men by mutual conſent, Wraſtle oz 
play at Football together, will an Action of Aſſault and Bat⸗ 
tery lye fo2 the one againſt the other, when the ac is done by 
their mutual agreement befoze hand? Put the caſe of Sale 
made to a man upon credit, and the Vendee pꝛomiſeth to pay 
fo2 the Goods at Michaelmas, but fails to pay the money ac- 
cozdingly, 
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cowingly, ſhall the Saleſman have Trover againſt the Ven- 
dee, becauſe he pays not the money at the day? and will the 
Sale to this Feme Covert, alter the caſe, 02 the Law, as to 
the Action? its true, that fo2 a Converſion by the woman be- 
foe Coverture, 02 by the wife during the Coverture, an Action 
of Trover lies againſt the husband and wife; but that is fo? 
a Converſion by wong, when ſhe takes the Goods, and con- 
verts them againſt the will of the owner, 1 Cro. 10.254. Remis 
& Humfrey's caſe 3 as in caſe, where a man comes to buy 
Goods, and offers 10 l. fo2 them, and the owner agras to 
accept the money, whereupon the buyer takes the Goods away 
without payment 02 delivery by the owner, there an Action of 
Treſpaſs 02 Trover lies, notwithſtanding the bargain, 21 
H. 7.6. otherwiſe it is if they agree upon a pꝛice, and the 
Vendor takes the Vendee's wow fo2 payment, and delivers 
the Hoods unto him; there the Vendor is put to his Action 
koꝛ the money upon the Contract, and ſhall not bꝛing Trover 
fo2 the Goods, 14 H. 8. 22. 

Ik an Jnfant give oz ſells Goods, and delivers them with 
his own hand, he ſhall have no Action of Treſpaſs againſt 
the Donee 02 Vendee, by reaſon of the delivery, 21 H. 7. 39. 
26 H. 8. 2. but if an Jnfant give o2 ſell Goods, and the Ven- 
dee 02 Donee takes them by foxce of the gift oꝛ ſale, the In- 
fant may have an Action of Treſpaſs againſt him, So in our 
caſe: If a Feme Covert takes CUlares of a Shop-keeper 
againſt his will, upon pꝛetence of buying them, an Action 
lies againſt the husband; but if the owner ſell the Hoods 
to the wife upon truſf, and delivers the Goods unto her, he 
ſhall not have an Action of Treſpaſs againſt the husband, by 
reaſon of this delivery. Jf a man take my wife and cloath 
her, this amounts unto a gift of the Apparel unto her, 1 « 
H. 4.83. and J may take my wife with the Apparel, and na 
Action lies againſt me: by the ſame reaſon, when a man de⸗ 
livers Stuff, 02 other CUares to my wife, knowing her to be 
a Feme Covert, to make Apparel, without my pꝛivity oz allow- 
ance, this ſhall be conſtrued to be a gift of the Stuff unto 
her, and J ſhall not be charged in any Action fo2 it; beſides, 
confider the inconventencics which will follow, if an Action of 
Trover ſhould be againſt the husband: fo2 then the husband 
ſhall be barred of all thoſe helps which my Brothers, ( who 
maintain that Opinion) have allowed unto him, and have 
made reaſons, ko; which an Action of the caſe ſhould lye 
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againſt him on the Contract; namely, the Juroꝛs are to exa⸗ 
mine and ſet the pꝛice 02 value, and the neceſſity and fitneſs 
of things, with relation to the degree of the hugband, where- 
by care is taken, that the husband have no wong 3 fo2 in an 
Action of Trover, the Jury cannot examine any of thoſe mat- 
ters; but are to enquire only of the pꝛoperty of the Plaintiff, 
and the Converſion by the Defendant, and to give damages 
accowing to the value ofthe Goods: and ſo it ſhall be in the pow- 
er of the wife to take up what ſhe pleaſeth,and to have what ſhe 
lifts without reference unto the degree o2 reſpect tothe Eſtate of 
her husband, and he ſhall be charged with it nolens volens. 

It is objected, that the Jury is to judge what is fit ko the 
TUlves degree, that they are truſted with the reaſonableneſs 
of the pꝛice, and are to examine the value; and alſo the ne: 
ceſſity of the things oꝛ Apparel. Alas, poo2 man ! what a 
Judicature is ſet up here to decide the pzivate differences be- 
tween husband and wife, the Wife will have a Uelvet Gown, 
and a Satten Petticoat, the husband thinks Mohair oz Fa- 
rendon fo2 a Gown, and watered Tabby fo2 a Petticoat, is 
as faſhionable, and fitter fo2 his quality; The husband ſays, 
that a plain Lawn Gozget of 10 s. pleaſeth him, and ſuits 
beſt with his condition, the TUife will have a Flanders Lace, 
02 pointed Þandkerchief of 401. and takes it up at the Ex⸗ 
change. A Jury of Mercers, Silk⸗ men, Sempſters, and 
Exchange men, are very excellent, and very indifferent 
Judges to decide this controverſie; It is not fo2 their aval 
and luppoꝛt to be againſt the wife, that they may put off their 
bꝛayded Mares to the wife upon truſt, at their own paice, 
and then ſue the husband fo2 the money. Are not a Jury of 
Dzapers and Milliners bound to favour the Mercer oz Ex⸗ 
change⸗men to day, that they may do the like fo2 them to 
mo2row? | 

And beſides, what matter of Fact ( and of that only the 
Law hath made Jurozs the Judges) is there in the fitneſs of the 
Commodities with reference to the degree of the husband? 
and whether this o2 that thing be the moſt neceſſary fo2 the 
wife 2 The matter of Fact is, to find that the wife wanted ne- 
ceſſary Apparel, and that ſhe bought ſuch and ſuch Mares of 
the Plaintiff, at ſuch a pꝛice, to cloath her ſelf, and leaves the 
fitneſs of the one, and the reaſonableneſs of the other, to the 
Court: fo2 that is matter of Law, whereof the Juro2s have 
no Conuſance. Leſſee fo2 life of a Houſe, puts his — 

therein 
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therein, makes his Erecuto2s, and dies; whoſoever hath the 


Houſe after his death, yet his Erecutos ſhall have free Entry, 


Egreſs and Regreſs to carry their Teſtatozs Goods out of the 
Houſe by reaſonable time, Litt. 69. And this reaſonable time 
ſhall be adjudged by the diſcretion of the Juſtices befoze whom 
the cauſe depends, upon the true ſfate of the matter, and 
not by the Jury, Co. ſuper Littleton 56. b. So it is in caſe 
of Fines fo2 Admittance, Cuſtoms and Services, if the Que- 
ſtion be, whether the ſame be reaſonable o2 not; fo2 reaſona- 
bleneſs belongs to the knowledge of the Law, 4 Rep. 27. 
Hubarts caſe. Leſſte fo2 life makes a Leaſe foꝛ years, and dies 
within the term, in an Action of Treſpaſs bꝛought by the firſt 
Leſſoꝛ againſt the Leſſie fo2 years, he ought by his Plea to ſet 
koꝛth what day his Leſſo2 dyed, and at what place, where the 
Land lies, and at what day he did leave the poſſeſſion, and ſa 
leave it to the diſcretion of the Court, whether he did quit the 
poſſeſſion in reaſonable time oꝛ not, 22 E.4.18.Soinors caſe. The 
fitneſs 02 neceſſity of Apparel, and the reaſonableneſs of the 
pꝛice, ſhall be judged by the Court upon the circumſtance of 
the matter, as the ſame appears by the Pleadings, 02 is found 
by the Jury; but the Juro2s are not Judges thereof. ©gain, 
there is a twofold neceſſity, neceſſitas ſimplex, vel abſoluta, 
and neceſſitas qualificata, vel convenientiz ; of a ſimple oꝛ ab- 
ſolute neceſſity in the caſe of Apparel 02 Food fo2 a Feme Co⸗ 
vert, the Law of the Land takes notice, and p2ovides reme- 
dy fo2 the wife, if the husband refuſe 02 neglec to do it. But 
if it be only neceſſitas convenientiz, whether this oꝛ that Ap⸗ 
parel, this oꝛ that meat oꝛ dꝛink be moſt neceſſary, 02 conve⸗ 
nient fo2 any wife, the Law makes no perſon Judge thercof, 
but the husband himſelf; and in thoſe caſes no man is to put 
his hand between the bone and the fleſh, 

J will conclude the general queſtion, oꝛ firſt point, with the 
Judgment of Sr. Thomas Smith in his book of the Common- 
wealth of England, lib. 1. cap. 11. fo. 23. The naturalleſt, 
and firſt conjunction of two towards the making a further 
Society of continuance, is of the husband and wife, each 
having care of the Family, the man to get, to travel abzoad, 
to defend; the wife to ſave, to ſfay at home and diſtribute 
that which is gotten fo2 the nurture of the Childzen and Fa- 
milp, is the firſt and moſt natural but pumate apparence of 
one of the beſt kind of Common-wealths, where not one al- 


ways, but ſomettme, and in ſome things, another bears 
T 2 rule: 
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rule: which to maintain, Sod hath given to the man greater 
wit, better ſtrength, better courage to compell the woman to 
obey, by reaſon oz fo2ce, and to the woman beauty, fair 
Countenance, and ſweet wozds to make the man obey her 
again fo2 love. Thus each obeyeth, and commandeth the 
other, and they two together rule the Houſe, ſo long as they 
remain together in one. J wiſh with all my heart, that the 
women of this age would learn thus to obey, and thus to 
command their husbands: ſo will they want fo2 nothing that 
is fit, and theſe kind of Fleſh-flies ſhall not ſuck up oꝛ devour 
their Husbands Eſtates by illegal tricks. 

Jam come now to this particular caſe, as it ſtands befoze 
us on this Recow, Admit that the husband were chargeable 
by Law by the Contract of his wife, yet Judgment ought to 
be given againſt the Plaintiff, upon this Declaration, as this 
Clerdict is found 3 

Firſt, the Declaration is, That the Dekendant was in⸗ 
debted to the JAlatntiff in 90 1. fo2 ares and Perchandizes 
by the Plaintiff to him befo2ze that time ſold and delivered; 
and the Clerdict finds, that the (Mares were not ſold and de⸗ 
livered to the Oefendant, but the ſame were ſold to his wife 
without his pꝛivity 02 conſent. So it appears, that the Plain⸗ 
tiff hath miſtaken his Action upon the caſe, fo2 Mares ſold un⸗ 
to him, and ought to have declared ſpecially, accoding to 
the truth of his caſe, fo2 ares ſold to his wife fo2 neceſſary 
Apparel. In an Action of Battery againſt the Pusband and 
ite, the Plaintiff counted that they both did Aﬀault and 
beat him. Upon Not-guilty pleaded, the Jury found, that 
the life alone did make the Aſſault, and not the Pusband z 
Vel. 106. Darcy & Deniers caſe : and the Uerdict was againſt 
the Plaintiff, becauſe now the Plaintiffs Action appeared ro 
be faiſe ; fo2 the Pugband ought not to be joined but fo2 Con- 
foꝛmity, and there is a (ſpecial Action fo2 the Plaintiff in that 
caſe : ſo this Aerdia is againſt the caſe, becauſe it appears, 
that the Action bꝛought by him ts falſe, and that he ought ta 
have bꝛought another Action upon the ſpecial matter of his caſe, 
if any ſuch by Law lye fo2 him. 

Secondly, The Jury find, that the Defendants wife de- 
parted from him againſt his will, and lived from him, and 
that the Defendant, bekoze the Mares were ſold to his wife, 
did fo2bid the Plaintiſf to truſt his wife with any ares. 
And that the JIlaintiff, contrary to his Pꝛohibition, did Cell 

any 
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and deliver thoſe TUares to the wife upon credit; and J con- 
ceive, that this Pꝛohibition doth ſo far bar, oꝛ bind the Plain⸗ 
tiff, that he ſhall never have any Action againſt the Oeken⸗ 
dant fo2 Mares ſold and delivered to his wife, after he was 
pꝛohibited by the husband. It is agr&d by all, that a Feme 
Covert cannot generally make any Contract, which ſhall 
charge 02 diſcharge her husband, without the authozty 02 
confent of the husband, p2ecedent oꝛ ſubſequent : ſo that the 
uuthoꝛity oꝛ conſent of the husband, is the foundation 02 
ground whrch makes the contract good againſt him: but 
when the husband fo2bids a particular perſon to truſt his wife, 
this Pꝛohlbition is an abſolute Revocation oꝛ Countermand 
as to the perſon of the general authozity which the wife had 
defoze, and puts him in the lame plight as if the wife had ne- 
ver any authozity given her. : 

It is ſaid by my Bother Twilden and Tyrrell, that the 
Pꝛohibition of the husband is void, fo; ( ſays Tyrrell ) the 
husband is bound to maintain his wife, notwithſtanding her 
departure from him, and therefoze he cannot pꝛohibit others 
to do it 

And Twiſclen ſays, it is a right veſted in her by the Law, 
and therefoze the Pꝛohibition of the husband ſhall not deveſt, 
02 take it away from her. | 

JT have already anſwered and diſp2oved theſe reaſons, on 
which they ground their Opinions, and will not repeat 
them here again: but admit that the husband were by 
Law bound to mafntain his wife, notwithſtanding her de- 
parture from him againſt his will, and that the Law 
doth give her, 02 veſt a right in the wife to bind oz charge 
the husband by her Contract fo2 neceſſary Apparel; will 
this be a good conſequence thereupon 3 Therefoze the hul⸗ 
e koꝛbid this 02 that particular perſon to truſt his 

+ 

A mau makes a Feoffinent in Fi, upon condition that 
the Feoffir ſhall not Alien, this Condition is void, Litt. 
Sect. 360. Were it not a ſtrange concluſion to Cay there- 
upon; Tf a man mals a Feoffment in Fir, upon Condt- 
tion that the Feoſſee ſhall not Alien to J. S. that this Condt- 
tion is likewiſe void ? 

The reaſon given by Littleton, why the Condition is 


bold in the foxmer, and not in the later part of this _ 
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caſe, is applicable to our caſe namely, the Condition in 
the firſt caſe ouſts the Feoftee of all the power which the 
Law gives unto him, which ſhould be againſt reaſon, and 
therekoze the ſame is void; but in the latter caſe the Con- 
dition doth not take away all the power of Aliening from 
the Feoffce 5 and therekoze it is good: fo in our caſe, if 
the Prohibition were ſo general, that the wife were there- 
by diſabled altogether to Cloath her ſelf, peradventeur it 
might be reaſonable to ſay, that the Pꝛohibition was void z 
but it being a reſtriction only to one particular perſoti, there 
is no colour to ſap, that it is not good. 

'Tis true (as mp other Tyrrell ſays ) that J cannot 
diſcharge others to veal with my wife, although J may 
fozbiy my wife to deal with them ; but it follows not 
thereupon, but that my Pꝛohibition to a particular perſon 
doth make his dealing with, oz truſting my wike, to be at his 
own peril, ſo that he ſhall not charge me thereby in an 
Action; as in caſe of a Servant, who buys Pꝛoviſion fo2 
my Houſhold by my allowance; It J fozbid a Butcher 02 
other Uictualler, to ſell to my Servant without ready 
money, and he dclivers meat to my Servant afterwards 
upon truſt, it is at his peril, he ſhall have no Action againſt 
me fo? it. 

Tt” appears not by this Declaration 02 Uerdict, that the 
Defendants TUife did want Apparel, that ſhe ever deſiren 


her husband to ſupply her therewith, that he refuſed to 


allow her what was fit, that the TUlares ſold to her by 
the Plaintiff, were fo2 neceſſary Apparel, oz of what na- 
ture 02 pzice the TUares were; lo that the Court may 
Judge of the neceſſity o2 fitneſs thereof : but only that 
the Plaintiff did ſell and deliver upon credit divers of 
the Nlares mentioned in the Declaration unto the wife 
(whereas none are mentioned therein) fo2 43 1. that this 


was a reaſonable pzice fo2 theſe Wares, and the ſame 


ares were neceſſary fo2 her, and ſuitable to the degree 
of her husband, and fo2 theſe reaſons the Defendant 
ought to have Judgment in this particular caſe againſt 


the ]Ilaintiff, be the Law what it will in general; 


J will conclude all, as the ſeven Pꝛinces of Perſia (who 


knew Law and Judgments) did in the caſe of Queen 
Vaſthi, Eſther 1 Ca. This Deed that this woman 


hath 


Term. Trin. 15 Car. II. 1663. 143 


hath done, in departing from her husband againſt his will, 
and taking of Clothes upon truſt, contrary to his Prohibition, 
ſhall come abroad to all women; and if it ſhall be repeated 
that her husband ( by the Opinion of the Judges ) mult pay 
for the Wares which ſhe ſo took up, whilſt the lived from 
him, then ſhall their husbands be deſpiſed in their Eyes. 
But when it ſhall be known throughout the Realm, that 
the Law doth not charge the husband in this caſe, all the 
Wives ſhall give to their Husbands honour , both great 
and ſmall, 

Judgment fo2 the Defendant, Tyrrell, Twiſden and Mallett 


diſſenting. 


Term. 
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The Earl of Shaftsbury's Caſe. 


E was bzought to the Bar upon the Retozn of an 
Habeas Corpus directed to the Conſtable of the 
Tower of London. The effect of the Retom was, 
that Anthony Earl of Shaftesbury, in the TUrit 
mentioned, was committed to the Tower of London, 16 
Feb. 1676. by virtue of an Ower of the Los Spiritual and 
Tempozal in Parliament aſſembled ; The tenour of which 
Dyer followeth in theſe wozds; Ordered by the Lords 
Spiritual and Temporal in Parliament aſſembled, That the 
Conſtable of His Majeſties Tower of London, his Deputy 
or Deputies, ſhall receive the bodies of James Earl of Saliſ- 
bury, Anthony Earl of Shaftsbury, and Philip Lord Wharton, 
Members of this Houſe, and keep them in ſafe cuſtody within 
the ſaid Tower, during his Majeſties pleaſure, and the pleaſure 
of this Houſe, for their high Contempt committed againſt this 
Houſe ; And this ſhall be a ſufficient Warrant on that behalf. 
To the Conſtable, &c. John Browne Cler' Parl. 


The Earl of Shaftsbury's Counſel pꝛaped that the Retozn 
might be Filed, and it was ſa; And Friday following ap⸗ 
pointed fo2 the debating of the ſufficiency of the Retoꝛn; and 
in the mean time, direcnions were given to his Counſel, to 
attend the Judges and the Attorny-General, with their Er⸗ 
ceptions to the Retozn 3 and my Loꝛd was remanded till that 
day: And it was ſaid, that though the Ketom was Filed, the 
Court could remand 02 commit him to the Marſhal at their 
Election. 

And on Friday the Earl was bzought into Court again, 
and his Counſel argued the inſufficiency of the Reto. 
Williams ſaid, That this cauſe was of great conſequence, in 
regard the King was touched in his P2erogative , bx 

uUb⸗ 


ä — 
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Subject in his Liberty, and this Court in its Jurisdi- 
(tio , 


n. | 

The cauſe of his Commitment (which is retoꝛned) is not 
ſufficient, fo2 the general allegation, of high Contempts, is 
too uncertain ; fo2 the Court cannot judge of the Contempt, 
if it doth not appear in what a it is. Secondly, Jt is not 
ſhewed where the Contempt was committed, and in favour 
of Liberty it ſhall be intended they were committed out of the 
Douſe of Peers, Thirdly; The time is uncertain, ſo that 
peradventure it was befoze the laſt Act of general Pardon, 
1 Roll 192, 193. and 219. Rullclls caſe. Fourthly, Jt doth 
not appear whether this Commitment were on a Conviction, 
02 an Accuſation only ; Jt cannot be dented, but that the Re- 
tom of ſuch Commitment by any other Court, would be too 
general and uncertain. Moore 839. Aſtwick was bailed on a 
Retom, Quod commiſſus fuit per niandatuin Ni. Bacon, Mil. 
Domini Cuſtodis magni Sigilli Angliz virtute cujuſdam Con- 
tempt' in Curia Cancellariz fact” 5 and in that book it appears, 
that divers other perſons were bailed on ſuch general Retozns, 
and the caſes have been lately affirmed in Buſhells caſe, re- 
peated by the Lozd Chief Juſtice Vaughan, where it is er: 
pꝛeſly ſaid (that on ſuch Commitment and Betons, being 
too general and uncertain ) the Court cannot believe in an 
' {mplicite manner, that in truth the Commitment was fo? 
cauſes particular and ſufficient : Vaughans Rep. 14. accord 
2 Inſt. 52, 53, 55. and 1 Roll 218. And the Commitment of 
the Juroꝛs was fo2 acquitting Pen and Mead, contra plenam 
& manifeſtam Evidentiam 3 and it was refolved to be too ge- 
neral, fo2 the Evidence ought to appear as certain to the 
Judge of the Retom, as it appeared befo2e the Judge autho- 
rized to Commit: Ruſſells caſe 137. Now this Commitment 
(being by the Houſe of Peers) will make no difference: fo2 
in all caſes where a matter comes in Judgment befoze this 
Court, let the queſtion be of what nature it will, the Court 
is obliged to declare the Law, and that without diſtinction, 
whether the queſtion began in Parliament oꝛ no. In the caſe 
ok Sir George Bunion in C. B. there was a long debate, whe- 
ther an D2tginal might be Filed againſt a Member of Parlia- 
ment during the time of p2iviledge 3 and it was urged, that 
it being during the Seſſions of Parliament, the determina- 
tion of the queſtion did belong to the Parliament, But it 
was refolved, an D2xtginal might be — and 9 
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then being Chief Juſtice, ſaid, That the Court was obliged 
to declare the Law in all caſes that come in Judgment defoze 
them. Hill. 24 E. 4. Rot. 4. 7. & 10. in Scacc' in Debt by 
Rivers verſas Couſin. The Defendant pleads, he was a Ser- 
vant to a Member of Parliament, and ideo capi ſeu arreſt 
non debet; and the Plaintiff pzxays Judgment, and quia vi- 
detur Baronibus quod tale habetur privilegium quod magna- 
tes, &c. et eorum familiares capi ſeu arreſtari non debent, Sed 
nullum habetur privilegium quod non debent implacitari, Ideo 
reſpondeat ouſtr. So in Treymiards caſe, a queſtion of pꝛi- 
viledge was determined in this Court, Dyer 60. In the 14 
E. 3. in the caſe of Sir John and Sir Geoffrey Staunton, (which 
was cited in the caſe of the Earl of Clarendon, and is entred 
in the Lows Journal) an Action of Maſte depended between 
them in the Common⸗Pleas, and the Court was divided, and 
the Recow was certified into the Pouſe of Parliament, and 
they gave direaion that the Judgment ſhould be entred fo2 the 
Plaintiff. Afterwards, in a TUrit of Erro2 bꝛought in this 
Court, that Judgment was reverſed notwithſtanding the Ob- 
jection, That it was given by Dwer of the Poule of Lozds, 
fo2 the Court was obliged to pzoceed accozding to the Law 
in a matter which was vcfoze them in point of Judgment. 
The conſtruction of all Acts of Parliament is given to the 
Courts at Weſtminſter, And acco2dingly they have adjudged 
of the Ual:dity of Act's of Parliament. They have ſearched 
the Rolls of Parliament, Hob. 1c9. Lord Hudſons caſe. They 
have determined whether the Journals be a Reco, Hob. 110. 
Then a point comes befoze them in Judgment, they are not 
fozecloſed by any Act of the Lozds. Jf tt appears that an Act 
of Parliament was made by the King and Lows, without 
the Commons, that is Felo de ſe, and the Courts of Weſt- 
minſter do adjudge it void; 4 H. 7. 18. Hob, 111. and accor: 
dingly they ought to do. Tf this Retom contains in it that 
which is fatal to it (elf, it muſt ſtand o2 fall thereby. Jt hath 
been a queſtion often reſolved in this Court, when a Writ of 
Erro2 in Parliament ſhall be a Superſedeas. And this Court 


bath determined what ſhall be ſaid to be a Seſſion of Parlta- 


ment, 1 Roll 29. and if the Law were otherwiſe, there would 
be a failour of Juſtice. Jf the Parliament were Diſſolved, 
there can be no queſtion, but the Pꝛiloner ſhould be diſchar⸗ 
red on a Habeas Corps; and yet then the Court muſt exa⸗ 
mine the cauſe of his Commitment: and by conſequence a 

matter 


— — — 
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matter Parliamentary. And the Court may now have cog- 
niſance of the matter as clearly as when the Parliament is 
Diſſolved, The party would be without remedy fo his Lt- 
berty, if he could not find it here; fo2 it is not ſufficient fo2 
him to pꝛocure the Lows to determine their pleaſure fo2 his 
Impziſonment, fo2 befoze his enlargement he muſt obtain the 
pleaſure of the King to be determined, and that ought to be 
— — Court, and therefoze the Puloner ought firſt to reſozt 
er, 

Let us ſuppoſe ( fo2 it doth not appear on the Retom, and 
the Court ought not to enquire of any matter out of it) that 
a ſuppoſed contempt was a thing done out of the Houſe, it 
would be hard fo2 this Court to remand him. Suppoſe he 
were committed to a Foreign p2iſon during the pleaſure of 
the Lo2ds, no doubt that would have been an illegal Com- 
mitment againſt Magna Charta, and the Petition of Right. 
There the Commitment had been erp2eſly illegal; and it may 
be this Commitment is no leſs : Foz if it had been expꝛeſly 
ſhewn, and he be remanded, he is committed by this Court, 
who are to anſwer fo2 his Impziſonment. 

But ſecondly, The duration of the Jmpziſonment; during 
the pleaſure of the King and of the Houſe, is illegal and un⸗ 
certain; fo2 ſince it ought to determine in two Courts, it 
can have no certain period. A Commitment until he ſhall be 
diſcharged by the Courts of Kinzs-Bench and Common-Pleas 
is illegal; fo2 the Paiſoner cannot apply himſelf in ſuch man- 
ner, as to obtain a diſcharge. Jf a man be committed till 
further Owder; he is batlable pzeſently 3 fo2 that impotts till 
he ſhall be delivered by due courſe of Law, and if this Com- 
mitment have not that ſenſe, it is illegal; fo2 the pleaſure of 
the King is that which ſhall be determined accoding to Law 
in his Courts; as where the Statute of Weltm' 1. cap. 15. 
declares, that he is not repleviſable, who is taken by com- 


mand of the King, it ought to extend to an ertrajudicial 


command, not in his Courts of Juſtice, to which all matters 
1 Judicature are delegated and diſtributed, 2 Inſt. 186, 
107. 


Wallop to the ſame purpoſe 3 he cited Buſbells caſe, Vaug- 
han's Rep. 137. that the general Reto2n fo2 high Contempts 
was not ſufficient; and the Court that made the Commitment 


in this caſe, makes no difference; fo2 otherwiſe one may be 
Q 2 impu⸗ 


—— — 
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impꝛiſoned by the Houſe of Peers unjuſtly koz a matter re⸗ 
lievable here, and yet ſhall be out of all relief by ſuch a Re- 
ton ; fo2 upon a ſuppoſition, that this Court ought not to 
meddle where the perſon is committed by the Peers, then 
any perſon, at any time, and-fo2 any cauſe, is to be ſubject to 
perpetual Impꝛiſonment at the pleaſure of the Loꝛds. But 
the Law is otherwiſe ; fo2 the Houſe of Lows- is the ſupzeam 
Court, yet their Jurisdiction is limited by the Common and 
Statute Law; and their exceſſes are examinable in this Court; 
fo2 there is great difference between the errozs and exceſſes of 
a Court, between an erroneous pꝛoca' ding, and a pꝛoceeding 
without Jurisdigion, which is void, and a meer nullity 3 4H. 
7. 18. In the Parliament, the King would have one Attaint 
of Treaſon, and loſe his Lands, and the Los aſſented, 
but nothing was ſaid of the Commons ; wherefoze all the Ju- 
ſtices held that it was no Ad, and he was reſtozed to his 
Land; and without doubt in the ſame caſe, if the party had 
been impꝛiſoned, the Juſtices muſt have made the like reſolu- 
tion, that he ought to have been diſcharged. 

It is a Solleciſm, that a man ſhall be impziſoned by a limi⸗ 
ted Jurisdigion; and it ſhall not be examinable whether the 
cauſe were within their Jurigdigion oz no. It the Los 
without the Commons ſhould grant a Tax, and one that re: 
fuſed to pay it ſhould be impiſoned, the Tax is void; but by 
a general Commitment the party ſhall be remedileſs: So if 
the Lo2ds ſhall award a Capias foz Treafon 02 Felony : By 
theſe inſtances it appears, that their Jurisdiccion was re- 
ſtrained by the Common Law; and it is likewiſe reſtrained 
by divers Acts of Parliament, 1 H. 4. cap. 14. No Appeals 
ſhall be made, or any way purſued in Parliament. And when 
a Statute is made, a power is implicitely given ta this Court 
by the fundamental conſtitution, which: makes the Judges 
Expolito2s- of Acts of Parliament. And peradventure if all 
this caſe appeared upon the Retom, this might be a caſe in 
which they were reſtrained by the Statute 4 H. 8. cap. 8, That 
all Suits, Accufements, Condemnations, Puniſhments, Coz- 
redions, cc. at any time from hencefo2th to be put oꝛ had upon 
any Member fo2 any Bill, ſpeaking 02 reaſoning of any mat- 
ters concerning the Parliament to be communed 92 treated ok, 
ſhall be utterly void and of none effec. 


Now 
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Now it doth not appear but this is a coꝛrection 02 puniſh- 
ment impoſed upon the Earl contrary to the Statute; There 
ia no queſtion made now of the power of the Loꝛds; but it 
is only urged, that it is neceſſary fo2 them to declare by virtue 
of what power they proceed; otherwile the Liberty of every 
Engliſhman ſhall be ſubject to the Loꝛds, whereof they may 
depzive any of them againſt an Aa of Parliament; but no 
uſage can juſtifie ſuch a proceeding. Elliſmeres caſe of the Poſt- 
nati, 19. The Duke of Suffolk was impeached by the Com- 
mons of High Treaſon-and Misdemeanoꝛs, the Lows were 
in doubt whether they would p2oceed on ſuch general Jmpeach-- 
ment to impuſon the Duke; And the advice of the Judges 
being demanded, and their reſolutions given in the negative, 
the Lows were ſatisfied; This caſe is mentioned with deſign 
to ſhew the reſpect given to the Judges, and that the Judges 
have determined the higheſt matters in Parliament. 

At a conference between the Loꝛds and Commons 3 Aprilis, 
Car. 1. concerning the Rights and Puviledges of the Sub⸗ 
ject, It was declared and agreed, that no Freeman ought to 
be reſtrained oꝛ committed by command ok the king, oꝛ Puvy⸗ 
Council, 92 any other (in which the Pouſe of Lows are in- 
cluded ) unleſs. ſome cauſe of the Commitment, Reſtraint 
92 Deteynoꝛ be ſet foꝛth for which by Law he ought ts be com- 
mitted, cc. Mow if the King (who is the Head of the Par⸗ 
Hament) oe his Pꝛivy Conneil (which is the Court of 
State) ought therefo2e to pꝛoceed in a legal manner; this 
foalemn reſotution ought to end all Debates of this matter. 
It is true, 1 Roll 129. in Ruſſells caſe. Coke is of Opinlan, 
that the Pꝛiuy Council may: commit without ſhewing caule; 
but in his moꝛe mature age he was of another Opinion: And 
accodingty the Law is declared in the Petition of Right, and 
no inconvenience will enſue to the Lows by making their 
Warrants moes gertain. 


Smith argued to the ſame purpoſe, and ſaid, That a Judge 
cannot make a Judgment, unleſs the Fact appears to him on 
a Habeas Corpus: the Judge can only take notice of the Fact 
retomed, It is lawful fo2 any Subject that finds himſelf 
agrieved by any Sentence 02 Judgment, to Petition the King 
in an humble manner fo2 Redzeſs 3 And where the Dubject is 
reſtrained of his liberty, the pꝛoper place fo2 him to apply 
himſelf to, is this Court; which hath the ſupꝛeme power, as 

to 
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to this purpoſe, over all other Courts; and an Habeas Corpus 
iſſuing here, the King ought to have an accompt of his Sub⸗ 
jects: Roll tit. Habeas Corp. 69. Wetherlies caſe. And alſo 
the Commitment was by the Lo2ds 3 pet if it be illegal, this 
Court is obliged to diſcharge the Paiſoner, as well as if he 
had been illegally impꝛiſoned by any other Court. The Houſe 
of Peers is an high Court, but the Kings-Bench hath ever 
been entruſted with the Liberty of the Subject, and if it were 
otherwiſe (in caſe of Jmpziſonment by the Peers) the 
—— of the King were leſs abſolute, than that of the 
02ds, 

It doth not appear but that this Commitment was fo? 
breach of p2iviledge 5 but nevertheleſs if it were ſo, this 
Court may give relief, as appears in Sir John Benions cafe 
befoꝛe cited; fo2 the Court which hath the power to judge 
what is Pꝛiviledge, hath alſo power to judge what is Con⸗ 
tempt againſt Pziviledge. It the Judges may judge of an 
Act of Parliament, a fortiori they may judge of an Oꝛder of 
the Lows, 12 E. 1. Butlers caſe, where he in Reverſion 
bzought an Action of Waſt, and died befoze Judgment, and 
his Þeir bꝛought an Action fo2 the ſame TUaſt; and the King 
and the Loꝛds determined that it did lye, and commanded the 
Judges to give Judgment accowingly fo2 the time to come; 
this is publiſhed as a Statute by Poulton, but in Ryley 93. 
it appears, that it is only an Ower of the King and the 
Lows, and that was the cauſe that the Judges conceived that 
they were not bound by it, but 39 E. 3. 13. and ever ſince have 
adjudged the contrary. 

I it be admitted, that fo2 breach of Paiviledge the Lows 
may commit, yet it ought to appear on the Commitment, 
that that was the cauſe ; fo2 otherwiſe it may be called a 
breach of paviledge, which is only a refuſing to anſwer to an 
Action, whereof the Houſe of Loꝛds is reſtrained to hold plea 
by the Statute 1 H. 4. And fo2 a Contempt committed out of 
the Houſe they cannot commit; fo2 the wozd Appeal in the 
Statute extends to all Misdemeanoꝛs, as it was reſolved by 
all the Judges in the Earl of Clarendons caſe, 4 Julii, 1663. 

Ik the Impziſonment be not lawful, the Court ought not 
to remand to his wongful Jmpztſonment, fo2 that would be 
mn 6s of Jnjuſtice to impziſon him de novo; Vaughan, 
156. 


It 
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It doth not appear whether the Contempt was a voluntary 
act, oꝛ an omiſſion, oꝛ an inadvertency, and he hath now ſuf- 
fered five months Jmpziſonment. Falſe Impꝛiſonment is not 
only where the Commitment is unjuſt, but where the deteyno2 
is too long, 2 Inſt. 53. 

In this caſe, if this Court cannot give remedy, peradven- 
ture the Jmpaiſonment ſhall be perpetual ; fo2 the King (as 
the Law is now taken ) may Adjourn the Parliament fo2 ten 
or twenty years. 

But all this is upon ſuppoſition, that the Seſſion hath con- 
tinuance; but J conceive that by the Kings giving his Royal 
Aﬀent to ſeveral Laws which have been enaced, the Seſſion 
is determined; and then the Oꝛder fo2 the Jmpziſonment is 
alſo determined. 

Brook, tit. Parliament 36. Every Seſſion in which the King 
ſigns Bills, is a day of it ſelf, and a Seſſion of it ſelf, 1 Car. 
I. cap. 7. A ſpecial Ac is made, that the giving of the Royal 
Aſſent to ſeveral Bills, ſhall not determine the Seſſion ; tis 
true, 'tis there ſaid to be made fo2 avoiding all doubts. Jn 
the Statute 16 Car. 1. cap. 1. there is a Proviſo to the ſame 
purpoſe, And alſo 12 Car.2. cap. 1. II R. 2. H. 12 By the 
Opinion of Coke 4 Inſt. 27. the Royal Aſſent doth not deter⸗ 
mine a Seſſion ; but the Authozities on which he relies da 
not warrant his Opinion. Fo2 1. Jn the Parliament Roll 
1 H. 6. 7. it appears, that the Royal Aſſent was given to the 
Act fo2 the Reverſal of the Attainder of the Members of 
Parliament the ſame day that it was given to the other 
Bills ; and in the ſame year, the lame Parliament al⸗ 
ſembled again; and then it is pzobable the Members wha 
had been attainted, were pꝛelent, and not befoze ; 8 R. 2. n. 13. 
is only a Judgment in caſe of Treaſon, by virtue of a power 
reſerved'to them on the Statute 25 E. 3. Roll Parliament (7) 
H. 4. n. 29. and is not an Act of Parliament, 14 E. 3. n. 7, 
8,9. the Aidis firſt entred on the Roll, but upon condition 
that the King will grant their other Petitions. The in- 
ference my Lord Coke makes, that the Act fo2 the Attainder of 
Queen Katherine, 33 H. 8. was paſſed befoze the determina: 
tion of the Seſſion, is an Erro2 ; fo2 though che was erecu- 
ted during the Seſſion, yet it was on a Judgment given 
againft the Queen by the Commiſſioners of Oyer and Termi- 
ner, and the ſubſequent Act was only an Act of Confirmation; 


but Coke ought to be excuſed, fo2 all his Notes and Papers 
were 
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were taken from him; lo that this book did not receive his 
laſt hand: But it is obſervable, that he was one of the Mem⸗ 
bers of Parliament, 1 Car. 1. when the ſpecial Act was 
paſſed. And afterwards the Parliament did pꝛoceed in that 
Seſſion only, where there was a pꝛecedent agreement betwirt 
the King and the Houſes. And ſo concluded, that the Oder 
is determined with the Seſſion, and the Earl of Shaftesbury 
ought to be diſcharged, 


argued to the ſame effect, and ſaid, that the Nar⸗ 
rant is not ſufficient ; fo2 it doth not appear that it was made 
by the Jurisdiction that is exerciſed in the Houſe of Peers; 
fo2 that is coram Rege in Parliamento : So that the King and 
the Commons are pꝛeſent in ſuppoſition of Law. And the 
Writ of Erro? in Parliament is, Inſpecto Recordo, nos de 
Conſilio, adviſamento Dominorum Spiritual' & Temporalium 
& Commun' in Parliament', prxd'exiſten', &c. It would not 
be difficult to pꝛove, that anciently the Commons did aſſiſt 
there: And now it ſhall be intended that they were preſent ; 
fo2 there can be no averment againſt the Recow, The Lows 
do ſeveral as as a diſtinct Houle ; as the debating of Bills, 
— — of Franchiſes and Puviledges, cc. And the Cars 
rant in this caſe (being by the Lows Spiritual and Tempo- 
ral) cannot be intended otherwiſe, but it was done by them 
in their diſtin capacity: And the Commitment being during 
the pleaſure of the King and of the Pouſe of Peers, it is 
manifeſt that the King is pzincipal, and his pleaſure ought to 
be determined in this Court. 

If the Lows ſhould Commit a great Miniſter of State, 
whoſe advice is neceſſary fo2 the King and the Realm, it can⸗ 
not be imagined that the King ſhould be without remedy fo? 
his Subject, but that he may have him diſcharged by his TUrit 
out of this Court. 

This pꝛeſent receſs is not an oꝛdinary Adjournment $ fo? it 
is entred in the Journal, that the Parliament ſhall not be al⸗ 
ſembled at the dap of Adjournment, but adjourned 02 pꝛo⸗ 
rogued till another day, if the King do not ſignifie his plea⸗ 
ſure by Pꝛoclamation. | 

Some other exceptions were taken to the Retom, 

Firſt, That no Commitment is retomed, but only a Tlar⸗ 
rant to the Conſtable of the Tower to receive him. 


Second⸗ 


_—_— 
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Secondly, The Retom does not anſwer the mandate 
of the CUrit ; fo2 it is to have the body of Anthony 
Earl of Shaftesbury, and the Retom is of the TUarrant 
fo2 the impiiſonment of Anthony Aſhly Cooper Earl of 
Shaftesbury. 


Maynard to maintain the Retom. The Houſe of Lows 
is the ſupꝛeam Court of the Realm; Tis true, this Court 
is ſuperiour to all Courts of oꝛdinary Jurisdidion: Ik this 
Commitment had been by any inferiour Court, it could not 
have been maintained. But the Commitment is by a Court 
that is not under the comptroll of this Court, and that Court 
is in Law ſitting at this time; and ſo the erprefſing of the 
Contempt particularly, is matter which continues in the delt- 
beration of the Court: Tis true, this Court ought to de⸗ 
termine what the Law is in every caſe that comes befoze 
them; and in this caſe, the queſtion is only, whether this 
Court can judge of a Contempt committed in Parliament 
during the ſame Seſſion of Parliament, and diſcharge one 
committed fo2 ſuch Contempt? Then a queſtion ariſes in an 
Action depending in this Court, the Court may determine it; 
but now the queſtion is, whether the Loꝛds have capacity ta 
determine their own pxiviledges 5 and whether this Court 
can comptroll their determination, and diſcharge (during the 
Seſſion) a Peer committed fo2 Contempt. The Judges 
have often demanded what the Law is, and how a Statute 
ſhould be expounded of the Lows in Parliament, as in rhe 
Statute of Amendments, 40 E. 3. 84. 6. 8. Co. 157, 158, a 
fortiori the Court ought to demand their Opinion when a 
doubt ariſes on an Der made by the Houſe of Lows now 
ſitting, 

As to the duration of the Jmpziſonment, doubtleſs the 
pleaſure of the King is to be determined in the ſame Court 
where Judgment was given. As alſo to the determination 
of the Seſſion, the Opinion of Coke is good Law, and the 
addition of Proviſos in many Acts of Parliament, is only in 
majorem cautelam. 


Jones Attorney General, to the ſame effect. As to the uns 
certainty of the Commitment, it is to be conſidered, that 
this caſe differs from all other caſes in two circumſtances 
Firſt, the perſon, that is a Member of 7 Houſe, by which 
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he is committed. J take it upon me to ſay, that the caſe 
would be different if the perſon committed were not a Peer. 

Secondly, The Court that doth commit: which is a ſu⸗ 
periour Court to this Court; and therefoze if the Contempt 
had been particularly ſhewn, of what Judgment ſoever this 
Court ſhould have been as to that Contempt, pet they could 
not have diſcharged the Eatl, and thereby take upon them a 
Jurisdiction over the Houſe of Peers. The Judges in no age 
have taken upon them the Judgment of what is Lex & con- 
ſuetudo Parliamenti; but here the attempt is to engage the 
Judges to give their Opinion in a matter whereof they might 
have refuſed to have given it, if it had been demanded in Par- 
liament. This is true, if an Action be bzought where paj- 
viledge is pleaded, the Court ought to judge of it as an in⸗ 
cident to the Suit, whereof the Court was poſſeſſed : but 
that will be no warrant fo2 this Court to aſſume a Judgment 
of an oꝛiginal matter ariſing in Parliament. And that which 
is ſaid of the Judges power to expound Statutes, cannot be 
denied; but it is not applicable in this caſe. 

By the ſame reaſon that this Commitment is queſtioned, 
every Commitment of the Houſe of Commons may be like- 
wiſe queſtioned in this Court. 

It is objected, That there will be a failer of Juſtice, if the 
Coutt ſhould not diſcharge the Earl; but the contrary is true, 
fo2 i he be diſcharged, there would be a manifeſt failer of 
Juſtice ; fo2 Dffences of Parliament cannot be puniſhed any 
where but in Parliament; and therefoze the Earl would be 
delfvered from all manner of puniſhment fo2 his Offence, if 
he be diſcharged : Foz the Court cannot take Bail but where 
they have a Jurisdiction of the matter, and ſo delivered out 
—_ hands of the Lows, who only have power to puniſh 


Jt is obſected, That the Contempt is not ſaid to be com- 
mitted in the Houle of Peers; but it may well be intended to 
de committed there; fo2 it appears he is a Member of that 
Houſe, and that the Contempt was againſt the Houſe. - And 
beſides, there are Contempts whereof they have cogntzance, 
though they are committed out of the Houſe. 

It is objected, That it is poſſible this Contempt was com⸗ 
mitted befoze the general pardon ; but ſurely ſuch Jnjuſtice 
ſhoutd not be ſuppoſed in the ſupꝛeam Court; and it may well 
be ſuppoſed to be committed during the Seſſion in 2 the 

by om- 
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Commitment to Pꝛiſon was. Jt would be great difficulty 
fo2 the Loꝛds to make their Commitments ſo exact and partt- 
cular, when they are imployed in the various affairs of the 
Realm; and it hath been adjudged on a Retomn out of the 
Chancery of a Commitment fo2 a Contempt againſt a Decre', 
that it was good, and the Decrir was not ſhewn. 

The limitation of the Impziſonment is well; fo2 if the 
King oz the Houſe determine their pleaſure, he ſhall be dil⸗ 
charged :- fo2 then it is not the pleaſure of both that he ſhould 
be detained; and the addition of theſe wozds (during the 
pleaſure ) is no moze than was befoze imply d by the Law: 
fo2 if theſe woꝛds had been omitted, yet the King might have 
pardoned the Contempt, if he would have expꝛeſſed his plea- 
ſure under the Bꝛoad Seal. It Judgment be given in this 
Court, that one ſhould be impaiſoned during the Kings plea- 
ſure, his pleaſure ought to be determined by Pardon, and not 
by any act of this Court. So that the King would have no 
prejudice by the Jmpaiſonment of a great Miniſter, becauſe he 
could diſcharge him by a Pardon; the double limitation is fo2 
the benefit of the P2iſoner, who ought not to complain of the 
duration of the Jmpziſonment, ſince he hath negleced to make 
application fo2 his diſcharge in the oꝛdinary way. 

I confeſs by the determination of the Seſſion, the Ozders 
made the ſame Seſſion are diſcharged ; but J ſhall not affirm 
whether this pzeſent Oꝛder be diſcharged 02 no, becauſe it is a 
Judgment: but this is not the pꝛeſent caſe ; fo2 the Seſſion 
continues notwithſtanding the Royal Aſſent given to ſeveral 
Bills, accoꝛding to the Opinion of Cooke, and of all the 
Judges, Hutton 61, 62. Every Proviſo in an Ac of Parlia- 
ment, is not a determination what the Law was befoze ; fo2 
they are often added fo? the ſatisfaction of thoſe that are igno⸗ 


rant of the Law. 


' Winington Solicitor General, to the ſame purpoſe ; In the 
great caſe of Mr. Selden 5 Car. 1. the Marrant was fo2 nota- 
ble Contempts committed againſt us and our Government, 
and ſtirring up Sedition 3 and though that be almoſt as gene⸗ 
ral as in our caſe, yet no objection was made in that cauſe in 
any of the arguments, Ruſhworths Collections 18, 19. in the 
Appendir. But J agree, that this Retoꝛn could not have been 
maintained. if it were of an inkeriour Court; but during the 


Seſſion this Court can take no + 25 of the —_— 
þ 2 And 
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And the inc onveniency would be great, if the Law were other⸗ 
wiſe taken, fo2 this Court might adjudge one way, and the 
Þouſe of Peers another way; which doubtleſs would not be 
fo2 the advantage 02 liberty of the Subject; fo2 the avoiding 
of this milchief, it was agreed by this whole Court in the caſe 
of Barnadiſton and Soames, that the Action to2 the dauble Retozn 
could not be bꝛought in this Court, befo2e the Parliament had 
determined the right of the Election, {eſt there ſhould he a dif: 
ference between the Judginents of the two Courts. 

TUhen a Judgment of the Lows comes jnto this Court, 
( thoughit be of the reverſal of a Judgment of this Curt ) 
this Court is obliged to execute it; but the Judgment was nes 
ver examined 92 coxected here. Jn the caſe of my Lord Hollis 
it was reſolved, that this Court hath no Jurisdiaion of a miſ⸗ 
demeanour commited in the Parliament; when the Parlia⸗ 
ment is determined, the Judges are Expoſitozs of the Acts, 
and are intruſted with the lives, liberties and foztunes of the 
Subjects ; And (ik the Seſſions were determined) the Earl 
might apply himſelf to this Court ; fox the Subject ſhall not 
be without place where he may reſozt fo2 the recovery of his 
liberty; but this Seſſion is not determined. Foz the moſt 
part the Royal aſſent is given the laſt day of Parliament; 
as ſaith Plow. Partridges caſe. Pet the giving of the Royal 
Iſſent doth not make it the laſt day of the Parliament, without 
a ſubſequent Diſſolution 02 P2Nogation. And the Court Jus 
Dicially takes notice of J2020gations o; Adjournments of 
Parliament, Cro. Jac. 111. Ford verſes Hunter. And by con- 
ſequence, by the laſt Adjournment, no Odder is diſcontinued, 
but remains as if the Parliament were acually aſſembled, 
Cro. Jac. 342. Sir Charles Heydon's caſe; (a that the Earl 
ought to apply himſelf to the Lows who are his proper 

udges. 

It ought to be obſerved, that theſe Attempts are primæ Im- 
preſſionis; and though Jmpiziſonments fo2 Contempts have 
been frequent by the one and the other Houſe, till now no per: 
ſon ever ſought enlargement here. 

The Court was obliged in Juſtice to grant the Habeas Cor- 
pus, but when the whole matter being diſcloſed, it appears 
upon the Return, that the caſe belongs ad aliud examen, they 
ought to remand the party. 

As to the limitation of the Impꝛiſonment, the King may de- 
termine his pleaſure by Pardon under the Seat Seal, 02 _ 

ran 
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rant fo2 his diſcharge under the ]I2zivy Seal, as in the-caſe of 
Reniger & Fogaſſa, Plow. 20. 

As to the Exception, that no Commitment is returned, the 
Conſtable can only ſhew what concerns himſelf, which is the 
Warrant to him directed; and the Nlrit doth not require him 
to return any thing elſe. 

As to the Erception, that he is otherwiſe named in the 
Commitment then in the Krit, the Writ requires the body 
of Anthony Earl of Shaftesbury, quocunque nomine Cenſcatur 
in the Commitment. 

The Court delivered their Opinion; and firſt Sir Thomas 
Jones Juſtice ſaid, ſuch a Retom made by an ozdinary 
Court af Juftice, would have been ill and uncertain ; but the 
caſe is different when it comes from this high Court, to which 
fo great reſpect hath been paid by our Pꝛedeceſſoꝛs, that they 
deferred the determination of doubts conceived in an Ac of 

arliament, until they had received the advice of the Loꝛds in 

arliament. But now inſtead thereof, it is demanded of us 
ta comptroll the Judgment of all the Peers given on a Mem⸗ 
ber of their own Houſe, and during the continuance of the 
Seſſion. The cales where the Courts of Weſtminſter have 
taken cognizance of Pꝛiviledge, differ from this caſe ; fo2 in 
thole it was only an incident to a caſe befoze them which was 
of their cognizance; but the direct point of the matter now, is 
the Judgment of the Lops. | 

The courſe of all Courts ought to be confidered ; fo2 that 
is the Law of the Court, Lane's caſe 2 Rep. And it hath not 
been affirmed that the uſage of the Houſe of Lows hath been 
to expets the matter mo2e punctually on Commitments fo? 
Contempts ; Aud therefoze J ſhall take it to be accoꝛding to 
the courſe of Parliament, 4 lnſt. 50. it is ſaid, that the Judges 
are Aſſiſtants to the Lows to infozm them of the Common 
Law, but they ought not to judge of any Law Cuſtom oz 
uſage of Parliament. 

The objection as to the continuance of the Impuloument, 
hath received a plain anſwer 3 fo2 it ſhall be determined by the 
pleaſure of the King, o2 of the Loos; and if it were other- 
wiſe, pet the King could pardon the Contempt under the 
Gteat Seal, 02 diſcharge the Jmpziſonment under the Pu⸗ 
vp Seal. J ſhall not ſay what would be the conſequence 
Cas to this Impziſonment) if the Seſſion were determi⸗ 

ned, 
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ned, fo2 that is not the pꝛeſent cale; but as the caſe is; 
this Court can neither Bail no2 diſcharge the Earl, 


Wyld Juſtice, The Retom no doubt is illegal; but the 
queſtion is on a point of Jurisdicion, whether it map be era: 
mined here; this Court cannot intermeddle with the tranſ- 
actions of the high Court of Peers in Parliament during the 
Seſſion, which is not determined; and therekoꝛe the certainty 
02 uncertainty of the Retomn is not material, fo2 it is not exa⸗ 
minable here; but if the Seſſion had been determined, J ſhouly 
be of Opinion that he ought to be diſcharged, 


Rainsford Chief Juſtice, This Court hath no Juris diction 

of the cauſe, and therekoꝛe the koꝛm of the Retopn is not con- 
ſiderable; we ought not to extend our Jurisdidion beyond its 
due limits, and the Actions of our Pꝛedeceſſozs will not war⸗ 
rant us in ſuch Attempts 3 The conſequence would be very 
miſchievous, if this Court ſhould deliver the Bembers of the 
Pouſes of Peers and Commons who are committed; foz 
thereby the buſineſs of the Parliament may be retarded; fo 
perhaps the Commitment was fo2 evil behaviour, o2 undecent 
Reflections on the Members, to the diſturbance of the affairs 
of Parliament, 
The Commitment in this caſe is not fo2 ſafe cuſtody, but 
he is in Execution on the Judgment given by the Loꝛds fo? the 
Contempt; and therefore if he be bailed, he will be delivered 
out of Execution; becauſe foza Contempt in facie Curiz, there 
is no other Judgment oꝛ Execution. This Court hath no Ju- 
risdicion of the matter, and therefoze he ought to be reman- 
ded: And J deliver no Opinion, if it would be otherwiſe in 
caſe of P2020gation. 


I wiſden Juſtice was abſent 3 but he deſired Juſtice Jones to 
declare, that his Dpinion was, that the party ought to be 
remanded, 

And ſo he was remanded by the Court. 


Term. 


IP 
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Pybus verſus Mitford. ante 121. 


Bat, received Judgment this Term. The caſe 
was, Michael Mitford was ſeiſed of the Lands in 
queſtion in Fee, and had Iſſue by his ſecond wife 
Ralph Mitford ; and 23 Jan 21 Jac. by Jndenture made be- 
the ſaid Michael of the one part, and Sir Ralph Dalivell 
and others of the other part, he covenanted to ſtand imme- 
dlately ſeiſed after the date of the ſaid Jndenture (amon 
others) of the Lands in queſtion, by theſe wows, viz. Ta 
the uſe of the Heirs Bales of the ſaid Michael Mitford, be- 
gotten oz to be begotten on the body of Jane his wife, the 
Reverſion to his own right Heirs ; after which Michael dyed, 
leaving Iſſue Robert his Son and Heir by a firſt Venter, 
and the ſald Ralph by Jane his ſecond wife; after the death 
of Michael, Robert entred, and from Robert by divers 
Meſne Convepances a Title was deduced to the Heir of 
the Plaintiff ; Ralph had Iſſue Robert the Defendant. And 
in this ſpecial Aer dict the queſtion was, Ir any Uſe did ariſe 
to Ralph by this Indenture 23 Jan 21 Jac'? Hales, Rains- 
ford and Wyld, (againſt the Opinion of Twifden ) Michael 
Mitford took an Eſtate fo? life by implication and conſequence, 
and fo had an Eſfate Tail, Hales (1) ſaſd it were clear if 
an Eſtate fo2 life had been limited to Michael, and to the 
Peirs males of the body of Michael, to be begotten on the 
body of his ſecond wife; that had been an Eſtate Taff, 
(2) Which way ſoever it be, the Eſtate is lodged in Michael 
during his like. (3) There is a great difference between 
Eſtates to be conveyeyed by the rules of the Common Law, 
and Eſtates conveyed by way of Ae: fo2 he may mould the 
Ale in himſelf in what eſtate he will. Theſe things being pꝛe⸗ 


miled, he ſaid, This Eſtate being turned by —— 


T3 caſe habing been ſeveral times argued at the 


— — 
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1 Object. 
Reſpons. 


2 Object. 
Reſpons. 


3 Object. 
Reſpons. 


4 Object. 


Reſpons. 


Law into an Eſtate in Michael, is as ſtrong as if he had li⸗ 
mited an Eſtate to himſelf fo2 life. (2) A Limitation to the 
Heirs of his body, is in effect a Limitation to the Uſe of him⸗ 
ſelf ; fo2 his Heirs are included in himſelf, (3) It is perfect- 
ly accowing to the intention of the party, which was, that 
his eldeſt Son ſhould not take, but that the Iſſue of the lecond 
wife ſhould take. 


— appears to be, that it ould take effect as a fit- 

When a man limits a Uſe to commence in futuro; and 
there is ſuch a deſcendible quality left in him, that his Detrs 
may take in the mean time, there it ſhall operate ſolely 
by way of future Ale; as if a man Covenant to ſtand 
ſeized to the uſe of J. S. after the erpiration of 40 years, 02 
after the death of J. D. there no preſent alteration of the 
Eſtate is made, but it is only a future uſe, becauſe the Fa- - 
ther 02 the Anceſtoꝛ had ſuch an Jntereſt left in him which 
might deſcend to his Heir; viz. during the years, 02 during 
the life of ]. D. But when no Eſtate may by reaſon of the Lt- 
mitation deſcend to the Heir until the Contingency Happen, 
= the Eſtate of the Covenantoꝛ is moulded to an Eſtate 
02 Ute, 


This would be to create an Eſtate by implication. 
We are not here to create an Eſtate, but only to qualifie an 
Eſtate which was in the Anceſto2 befoze, 


That the old Fee-ſimple ſhall be left in him. 
Yet the Covenanto? had qualified this Eſtate, and converted 
it into an Eſtate Tail, viz. part of the old Eſtate, 


That the intention of the parties appears that it ſhould ope- 
rate by way of future uſe ; fo2 that of other Lands he cove- 
nanted to ſtand ſeiſed to the uſe of Himſelf, and his Peirs of 
his body. 

It is not the intention of the party that ſhall comptroll the 
operation of Law; and to the caſe 1 Inſt. 22. though it be 
objected that it was not neceſſary at the Law to raiſe an Eſtate 
fo? life by implication, yet my Loꝛd Coke hath taken notice 
what he had ſaid in the caſe of Parnell and Fenn, Roll Rep. 
240. if a man make a Feoffment to the uſe of the wn 
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his body, that is, an Eſtate fo? life in the Feoffoz, a nd in En- 
glefields caſe, as it is repozted in Moore 303. it is agreed, 
that if a man Covenant to ſtand ſeiſed to an uſe to commence 

— his death, that the Covenantoꝛ thereby is become ſeiſed 
02 life. 

As to the ſecond point, Twiſden, Rainsford and Wyld, held, 
that no future uſe would ariſe to Ralph, becauſe he is not heir 
at Common Law, and none can purchaſe bythe name of heir, 
unleſs he be heir at Common Law; But Hales was againſt 
them in this point, and he held, that if Ralph could not take 
by deſcent, yet he might well take by purchaſe, (1) Becauſe be- 
fore the St de Donis, a limitation might be made to this heir, 
and ſo he was a ſpecial heir at Common Law. (2) It is appa- 
rent that he had taken notice that he had an heir at the Tom- 
mon Law, Litt. Sect. 3 5. 1 Inſt. 22. So his intent is evident, 
that the heir at the Common Law ſhould not take, But on the 
firſt point Judgment was given fo2 the Defendant. 
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Anonymus. 


Church, oꝛ the like, to a Sub-treaſurer oz any other, and 
dies, the money being in arrear, an Action of Aſſumpſit 

cannot be maintained againſt his Executoꝛs fo? theſe ar- 
rears, Foz although, accowing- to the reſolution in Slade's 
caſe, 4 Report,. ( which Vaughan Chief Juſtice ſaid, was a 
ſtrange reſolution ) an Aſſumphit oꝛ an Action of Debt is 
maintainable upon a Contract, at the parties Election, yet 
where there is. no Contract, no2 any. perſonal  pzivity, as in 
this caſe there is not, an Aſſumpſit will not lye. And in an 
Action ot Debt fo2 theſe Arrears, the Plaintiff muſt aver, that 
there is ſo much money in the Treaſury, as he demands; 
and in this caſe of an Action againſt Executoꝛs, that there 
was ſo much at the time of the Teſtato2s death, cc. fo2 the 
money is due from him as Treaſurer, and not to be paid out 
of his own Eſtate. As in an Action againſt the Kings Re- 
ceiver, the Plaintiff muſt ſet fozth, that he has ſo much mo- 
ney of the ings in his Coffers, 


I. a man be lyable to pay a yearly ſum, as Treaſurer to a 


Magdalen Colledge Caſe. 


Ndebitat' Aſſumpſit againſt the Pꝛeſident and Scholars of 
Magdalen Colledge in Oxford fo2 thzieſcoze pounds due fo2 

r and Cheeſe ſold to the Colledge. The Chancello2 of 

the Univerſity demanded Coniſance by virtue of Charters of 
Paiviledges granted to the Univerſity by the Kings Pꝛogeni⸗ 
tops, and confirm d by Act of Parliament; whereby, amongſt 
other things, power is given them to hold plea in perſonal 


Actions, wherein Scholars oz other I perſons are 
2 con- 
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concerned, and concludes with an expꝛels demand of Coni- 
ſance in this particular cauſe. Baldw. Their pꝛiviledge ex⸗ 
tends not to this caſe ; fo2 a Coꝛpoꝛation is Defendant ; and 
their Charters mention pzfviledged perſons only. Their Char- 
ters are in derogation of the Common Law, and muſt be ta- 
ken ſtrictly. They make this demand upon Charters confirmd 
by Act of Parliament: and they have a Charter granted by 
King Henry 8. which is confirm'd by an Act in the Queens 
time; but the Charter of 11 Car. 1. (which is the only Char- 
ter that mentions Coꝛpoꝛationgs) is not confirmd by any Act 
of Parliament, and conſequently is not material, as to this 
demand. Fo02 a demand of Coniſance is ſtricti Juris. But 
admitting it material, the Kings Patent cannot depzive us 
of the benefit of the Common Law: and in the Uice-Chan- 
cellozs Court they pzoceed by the Civil Law, It you allow 
this demand, there will be a failer of Juſtice : fo2 the Deken⸗ 
dants, being a Coppozation, cannot be arreſted, ' they can 
make no ſtipulation, the Uice-Chancellozs Court cannot iſſue 
Diſtringas's againſt their Lands, no? can they be excommunt- 
cated, Pꝛeſidents we find of Coppozations ſuing there as 
Plaintiffs (in which caſe the afoze-mentioned inconvenience 
— not enſue ) but none of Actions bzought againſt Coꝛpo⸗ 
rations. 

Maynard contra. Servants to Colledges and Dfficers of 
Coppozations have been allowed the paiviledge of the Univer⸗ 
ſity; which they could not have in their own right: and if in 
their Maſters right, a fortiori their Maſters ſhall enjoy it. 
The woꝛd perſona in the demand, will include a Cozpozation 
well enough. 

Vaughan Chief Juſtice. Perhaps the woꝛds atque confir- 
mat”, &c. in the demand of Coniſance, are not material: fo2 
the pziviledges of the Cintverſity are grounded on their Pa⸗ 
tents, which are good in Law, whether confirm'd by Parlia- 
ment, 02 not. The wozd perſona does include Cozpozations: 
2 Inſt. 536. per Coke, upon the Statute of 31 Eliz. cap. 7. 
of Cottages and Inmates. A demand of Coniſance ig not 
in derogation of the Common Law: fo2 the King may by 
Law grant tenere placita : though it may fall out to be in de- 
rogation of Weſtminſter-Hall. Noz will there be a failer of 
Juſtice : fo when a Coppozation is Defendant, they make them 
give Bond, and put in Stipulatozs, that they will ſatisfie the 
Judgment; and if they do not perfo2m the Condition of their 

ond, 
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Bond, they commit their Bail. They have enjoyed theſe 
puviledges ſome hundzeds of years ago. The reſt of the 
Judges agreed, that the Univerſity ought to have Coniſance. 
But Atkyns objected againſt the foꝛm of the demand, that the 
woꝛd perſona privilegiata cannot compꝛehend a Coppozation in 
a demand of Coniſance, howſoever the ſenſe may carry it in 
an Ac of Parliament. Ellis & Wyndham. It neither Schol- 
lars, no? pziviledged perſons had been mentioned, but an ex⸗ 
peſs demand made of Coniſance in this particular cauſe, it 
had then been ſufficient z and then a fault, if it be one, in 
Surpluſage, and a matter that comes in by way of Preface, 
ſhall not hurt, Atkyns. It is not a Preface, they lay it as the 
foundation and ground of their claim. The demand was al- 
lowed as to matter and fom, 


Rogers & Danvers. 


Ebt againſt S. Danvers and D. Danvers, Erecuto2s of 
G. Danvers, upon a Bond of 100 l. entred into by the 
eſtatoꝛ. The Defendants pleaded that G. Danvers the Te: 
ſtatoꝛ had acknowledged a Recogniſance in the nature of a 
Statute Staple, of 1200 l. to J. S. and that they have no aſſets 
ultra, &c. The Plaintiff replied, that D. Danvers, one of the 
Dekendants was bound together with the Teſtato2 in that 
Statute, to which the Defendants demur. 

Baldwin pro Defendente. If this plea were not good, 
we might be doubly charged. Jt is true, one ok us ac- 
knowledged the Statute likewiſe : but in this Action we 
are ſued as Erecuto2s. And this Statute of 1200 l. was 
joynt and ſeveral ; ſo that the Coniſee may at his Electi- 
on, either ſue the ſurviving Coniſor, oz the Executoꝛs of 
him that is dead: ſo that the Teſtatozs Goods that are 
in our hands, are lpable to this Statute, It runs, con- 
ceſſerunt ſe & utrumque eorum : if it were joynt, the charge 
would ſurvive ; and then it were againſt us. It is com- 
mon fo2 Erecuto2s upon pleinment adminiſter pleaded, to 
give in Evidence payment of Bonds, in which them- 
. ſelves were bound with the Teſtato2 : and ſometiines 
ſuch 


A — — 


” 66 Term. Mich 25 Car. II. in C. B. 


— — 


— ——— 


ſuch perſons are made Executoꝛs fo2 their ſecurity. The 
Opinion of the Court was. againſt the Plaintiff where: 
upon he pꝛaped leave to diſcontinue, and had it. 


Amie & Andrews. 


Sſumpſit. The Plaintiff declares, that whereas the 
Father of the Defendant was endebted to him in 20]. 
fo2 Malt ſold, and pꝛomiſed to pay it, that the Defendant, tn 
conſideration that the Jlaintiff would bing two Witneſſes 
befoze a Juſtice of Peace, who upon their Daths ſhould de- 
poſe, that the Defendants Father was lo endebted to the 
Plaintiff, and pꝛomiſed payment, aſſumed and pꝛomiſed to 
pay the money; then avers, that he div bzing two T7lit- 
neſſes, c. who did ſwear, ec. The Defendant pleaded 
non Aſſumpſit ; which being found-agaitift him, he moved by 
Sergeant Baldwin in Arreſt of Judgment, that the conſide- 
ration was. not lawful : becauſe a Juſtice of Peace not ha- 
ving power to adminiſter an Dath in this caſe, it is an er: 
trajudicial Dath, and conſequently unlawful, And Vaughan 
was of Opinion, that every Dath not legally adminiſtred 
and taken, is within the Statute againſt pꝛophane {wear- 
ing. And he ſaid it would be of dangerous conſequence to 
countenance theſe extrajudicial Daths, fo2 that. it would tend 
to the overthꝛowing of Legal pzoofs, Wyndham & Atkins 
thought it was not a pzophane Oath, no2 within the Statute 
of King James; becauſe. it tended to the determining of 
— 2 — And accowingly the Plainttff had Judg- 

ent. 


Horton 


— — — —— — * 
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Horton . Wilſon. 


| P2ohibition was pꝛaped to ſtay a Suit in the Spiritual 

Court, commenced by a Pꝛoctoꝛ fo; his Fees. Vaug- 
han & Wyndham. No Court can better judge of the Fees 
that have been due and uſual there, then themſelves. Moſt 
of their Fees are appointed by conſtitutions Pꝛovincial, and 
they pzove them by them. A Pꝛoctoꝛ lately libell'd in the Spi⸗ 
ritual Court fo2 his Fees, and amongſt other things deman- 
ded a groat fo2 every Jnſtrument that had been read in the 
cauſe : the Client pꝛetended that he ought to have but 4 d. 
fo2 all. They gave Sentence fo2 the Oefendant 3 the Plain⸗ 
tiff appealed, and then a Pꝛohibition was pꝛayed in the Court 
of Kings Bench. The Opinion of the Court was, that the 
Libell fo2 his Fees was moſt pꝛoper fo2 the Spiritual Court: 
but that becauſe the Plaintiff there demanded a cuſtomary 
Fee, that it ought to be determin'd by Law, whether ſuch a 
Fee were cuſtomary 02 no: and accodingly they granted a 
Hꝛohibition in that caſe. It is like the caſe of a modus fo 
Tythes : fo2 whatever ariſeth out ot the cuſtom of the King- 
dom, is p2operly determinable at Common Law. But in 
this caſe they were of Opinion, that the Spiritual Court 
ought not to be pꝛohibited: and therefoze granted a Pꝛohi⸗ 
bition, quoad ſome other particulars in the Libell, which were 
of tempozal cogniſance, but not as to the ſuit fo2 Fees, 
Wyndham ſaid, if there had been an actual Contract upon the 
Retainer, the Plaintiff ought to have ſued at Law. Atkyns 
thought a P2ohibition ought to go fo2 the whole. Fes, he ſaid, 
had no relation to the Jurisdiction of the Spiritual Court, no2 
to the cauſe in which the Pꝛoctoꝛ was retain d. No Suit ought 
to be ſuffered in the Spiritual Court, when the Plaintiff has 
a remedy at Law: as here he might in an Action upon the 
caſe, fo2 the Retainer is an implied Contract. A difference 
about the grant of the Dffice of Regiſter in a Biſhops Court, 
ſhall be tried at Common Law, though the Subjectum circa 
quod be Spiritual; 2 Rolls 285. placito 45. & 2 Rolls 283. 
Wadworth & Andrewes. Shall a ſir-Clark prefer a Bill in 
Equity fo2 his Fees ? But a P2ohibition was granted, 
quoad, &cc. 


Glover 
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Glever verſus Hynde & altos, 


Lever bzought an Action of Treſpaſs of Aſſault and 
Battery againſt Elizabeth Hynde and fir others; foz 
that they at York-Caſtle in the County of York, him the ſaid 
Plaintiff with foꝛce and arms did Aſſault, beat and evil en⸗ 
treat, to his damage of 1001. The Defendants plead to 
the Vi & armis, not-guilty : to the Aſſault, beating and evil 
entreating, they ſay, that at ſuch a place in the County of 
Lancaſter, one Jackſon a Curate was perfo2ming the 
Rites and Funeral obſequies, accoꝛding to the uſage of the 
Church of England, over the body of there lying 
dead, and ready to be buried: and that then and there the 
Plaintiff did malicioufly diſturb him; that they, the Defen- 
dants, required him to deſiſt, and becauſe he would not, that 
they to remove him, and fo2 the pꝛeventing of further diſtur⸗ 
bance, molliter et manus impoſuerunt, &c. quz eſt eadem 
tranſgreſſio, abſque hoc that they were guilty of any Aſſault, 
#c. within the County of York, o2 any where elle, extra Co- 
mitatum Lancaſtriæ. The Plaintiff demurs. Turner pro 
Querente. The Defendants do not ſhow that they had any 
Authozity to lay hands on the Plaintiff ; as that they were 
Conſtables, Church-wardens oꝛ any Officers: noꝛ do they 
juſtiſie by the Authozity of any that were. Ik they had pleaded 
that they laid hands on him to carry him befoze a Juſtice of 
Peace, perhaps it might have alter d the caſe, The Plain⸗ 
tiff here, if he be faulty, is lyable to Eccleſiaſtical Cenſure; 
and the Statute of Ph. & Ma. ann. 1. cap. 3. pꝛovides a reme- 
dy in ſich caſes. Jones contra. It the Statute of Ph. & Ma. 
did extend to this caſe, yet it does not reſtrain other ways that 
the Law allows to puniſh the Plaintiff, o2 keep him quiet. 
Dur Saviour himſelf has given us a Pꝛeſident; he whipt 
buyers and ſellers out of the Temple; which ac of buying 
and ſelling was not ſo great an impiety, as to diſturb the woz- 
ſhip of God in the very act and exerciſe of it. 

Court. The st. of 1 Ph. & Ma. concerns Preachers only: 
but there is another Act made 1 Eliz. that ertends to all men 
in Oꝛders, that perfozm any part of publick Service, But 
neither of theſe Statutes take away the Common Law. And 
at the Common Law any perſon there pꝛeſent might _— 

moved 
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moved the Plaintiff: fo2 they were all concern'd in the Ser⸗ 
vice of God, that was then perfozming ; ſo that the Plaintiff 
in diſturbing it, was a Nuſance to them all; and might be re- 
moved by the ſame rule ot Law that allows a man to abate a 
Nulance. Whereupon Judgment was given koz the Defet- 
dant, Niſi cauſa, &c. 


Anonymus. 


| Ction ſur le Caſe : The Plaintiff declares, that where- 
as the Teſtato? of the Defendant was endebted to the 
laintiff at the time of his death in the ſum of 121. 10s. 
that the Defendant in confideration of foꝛbearance, p2omiſed 
to pay him 51. at ſuch a time, and 5 l. moze at ſuch a time 
after, and the other 50 ſhillings when he ſhould have received 
money ; then avers, that he did fozbear, #c. and ſaſth, that 
the Defendant paid the two five pounds; but fo2 the 50 ſhill- 
lings reſidue, that he hath received money, but hath not paid 
ft. The Defendant pleaded non Aſſumpſit, which was found 
againſt him. Wilmot moved in arreſt o Judgment, that 
the Plaintiff doth not ſet foxth how much money the Defen- 
dant had received, who perhaps had not received ſo much as 
50 ſhillings ; he ſaid, though the pꝛomiſe was general, yet 
the breach ought to be lald ſo, as to be adequate to the conſt- 
deration. And ſecondly, that the Plantiff ought to have ſet 
forth of whom the Oefendant received the money, and when 
and where, becauſe the receit was traverſable. The Court 
agreed, that there was good cauſe to demur to the Declara- 
tion: but after a Uerdic they would intend, that the Defen- 
dant had received 50 ſhillings 3 becauſe elſe the Jury would 
not have given ſo much in damages: and fo2 the other ercep- 
tion, they held, that the Oefendant having taken the general 
iſſue, had waived the benefit thereof. 


3 Alford 


— — ——_— —— 
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Alford & T atnell. 


Regory & Melchiſedec Alford were bound joyntly to 

Tatnell in a Bond of 700 l. the Obligee bzought ſeve- 
ral Actions, and obtained two ſeveral Judgments in thts 
Court againſt the Obligozs 3 and ſued both to an Outlawzp. 
And in Mich. Term. 18 Car. 2. both were returned outlawed. 
In Hill. Term following, Gregory Alford was taken upon a 
Cap. utlagatum by Browne Sheriff of Dorlſet-ſhire; who vo- 
luntarily ſuffered him to eſcape. Tatnell bzought an Action 
of Debt upon this eſcape againſt Browne, and recover'd and 
receiv'd ſatisfaction : notwithſtanding which he pꝛoceeded to 
take Melchiſedec Alford: who bꝛought an Audita querela : and 
ſet foꝛth all this matter in his Declaration; but upon a de- 
murrer, the Opinion of the Court was againſt the Plaintiff 
fo2 a fault in the Declaration, viz. becauſe the ſatisfaction 
made to the Plaintiff by the Sheriff, was not ſpectally plea- 
Ded, viz. time and place alledged where it was made, fo? it is 
iſſuable, and fo2 ought appears by the Declaration, it was 
made after the Nlrit of Audita querela purchaſed, and befoze 
the Declaration. The Court ſaid, if Tatnell had only 
brought an Action on the caſe againſt the Sherift, and reco- 
vered damages fo2 the eſcape, though he had had the damages 
paid, that would not have bien ſufficient ground fo? the Plaintiff 
here to bzing an Audita querela ; but in this caſe he recovered 
his Oziginal debt in an Action of debt grounded upon the el⸗ 
cape, which is a ſufficient ground of Action, if he had decla- 
red well. They gave day to ſhow cauſe, why the Declara- 
tion ſhould not be amended, paying Coſts, 


Anonymus. 


AP Action of Falſe Impriſonment. The Defendants juſti⸗ 

fie by vertue of a (Warrant out of a Court within the 
County Palatine of Durham ; to which the Plaintiff demur'd, 
The material part of the Plea was, That there was antiqua 
Curia tent. coram Vicecomite Comitatus, &c, vocat. The 


County 
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County Court, which was accuſtomed to be held de 15 diebus 
in 15 dies, and that there was a Cuſtom, that upon a TUrit 
of =_ eſt nobis, iſſuing out of the County Palatine of 
Durham, and delivered to the Sheriff, c. that upon the 
Plaintiffs affirming quandam querelam againſt ſuch perſon o2 
perſons, againſt whom the queſtus eſt nobis iſſued, the Sheriff 
uſed to make out a Writ in the nature of a cap. ad ſatisfac. 
againſt him oꝛ them, ec. that ſuch a TUrit of queſtus eſt no- 
bis iſſued ex Cur Cancellarii Dunelm. which was delivered to 
the Sheriff, who thereupon made a pꝛecept to his Bayliffs to 
take the Plaintiff, who thereupon was arreſted, which is the 
ſame impaiſonment. 

Serjeant Jones fo2 the Plaintiff, took erceptions to this plea ; 
as, 1. The Court is ill pleaded to be held coram Vicecomite ; 
fo2 in a County Court the ſuitoꝛs are Judges: Cr. Jac. 582. 
and though this Court holdeth plea upon a queſtus eſt nobis, 
which is the Kings Tlrit; yet that doth not alter the nature 
of the Court, no2 its Jurisdicaion. Jentleman's caſe, 6 Rep. 171. 
2. The Cuſtom of holding this Court de quindecem diebus in 
quindecem dies, is void: being not only againſt Magna Cart. 
35. but againſt the 2 & 3 Edw. 6. cap. 25. which enacts, 
That no County Court, &c. ſhall be longer deterred then one 
month from Court to Court, &c. any Uſage, Cuſtom, Statute 
or Law to the contrary notwithſtanding. 3. He took theſe ex⸗ 
ceptions to the Cuſtom 3 1. It is abſurd, that if upon a que- 
ſtus eſt nobis, the party affirm quandam querelam, that then, tc. 
fo2 a queſtus eſt nobis ig an Action upon the caſe, and this quz- 
dam querela may be in any other Action, though never ſo re⸗ 
mote: the plaint ought to be in purſuance of the TUrit, and ſa 
to have been pleaded. 2. As this Cuſtom is laid, it does not 
appear, that the plaint ought to ariſe within the Jurisdicion of 
the Court. 3. Jt is againſt the Law, that in any jnferfour 
Court a Capias ſhould be awarded befozz Summons, 1 Rolls 
563. Seaburn & Savaker. 2 Rolls 277. placit' 2. Paſch. 16 Jac. 
Bankes & Pembleton. The 4th exception to the Declaration 
was, that it does not appear whether this Writ were purchaſed 
out of the Chancery of the City of Durham, o2 of that of the 
County: the woꝛds ex Cur. Cancellar. Dunelm. are applicable 
to either. 5. Here is not an averment, that the cauſe of Acti⸗ 
on did ariſe within the County Palatine : it is ſaid indeed, 
that he was endebted, and did aſſume within the County; but 


it is the contract and cauſe of the debt that entities the _ 
S 2 there 
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there to the Action. 6. Me ſays, that he did levare quandam 

querelam; but does not ſay that it was ſuper brevi de queſtus 
eſt nobis: noꝛ that it was in placito prædict'; no makes any 
application at all of the plaint to the TUrit : and then the plaint 
not appearing to be warranted by the UUrit, and being fo2 
above 40 ſhillings, the proceedings are coram non Judice. 
7. The Sheriffs Marrant is to Arreſt „ ſi inventus 
fucrit in balliva tua: and it does not appear that the Bapliff 
had any Bayliwick. Jf the County were divided into ſeveral 
diviſions, and each Bapliff allotted to a ſeveral diviſion, this 
ought to have been ſhown ; and that the place where this Arreſt 
was made, was within this Bayliffs pꝛoper diviſion. 8. Df 
the Defendants own ſhowing, the Court was not held accozd⸗ 
ing to the Cuſtom alledged, viz. de quindecim dicbus in 15 
dics: f02 the laſt Court is (aid to have been held the 12th of 
March, and the next after that on the 26th. Turner fo2 the 
Defendant argued, that the impꝛiſonment was lawful. To the 
firſt exception he ſaid, that the Court mention'd in the bar, is 
not a County-Court, no2 ſo pleaded 2 it is pleaded as it is, 
Cur vocat. Cur' Comitat ; and there were never any Suitoꝛs 
known there to be Judges. It is not to be examined acco- 
ing to the rules of County Courts pzoperly ſo called: fo2 we 
plead it to be accoꝛding to the Cuſtom of the County Palatine 
of Durham, which is an exempt Jurisdidion. As fo2 the ex- 
ception to its being held de 15 diebus in 15 dies, the anſwer to 
the firſt exception anſwers this alſo, The Judges of Aſſize in 
LUrits of faiſe Judgment have allowed this Cuſtom, and af- 
firm'd Judgments given in this Court: of which we have ma⸗ 
ny Pecſivents. Foꝛ the third exception, concerning the valt- 
dity of the Cuſtom ; to the firſt exception againſt it, he an⸗ 
ſwered, that a Bar is good enough, if it be to a common in- 
tent, and the common intent is, that the quzdam querela muſt 
be purſuant to the queſtus eſt nobis: and in this caſe it was 
ſo; the queſtus eft nobis, and the pꝛecept upon which the 
Plaintiff was arreſted, are both in an Action of the caſe upon 
a pꝛomiſe. And to the ſecond, that the cauſe of Action is ſhown 

to ariſe within the Jurisdiction ; fo2 the pꝛomiſe, which is the 
ground of this Action, is (aid to have been made infra Comi- 

tat. Palatin. To the third exception, that in inferiour Courts 

it is illegal to award a Capias befoze Summons ; but this 

Court is in a County Palatine ; and ſuch Courts are like to 

the Courts at Weſtminſter, and have the ſame Authozity _ 

andlon 
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landſon & Sympſon, 1 Rolls 80 1. placito 11. and the Cuſtoms 
of thoſe Courts are as good Tarrants fo2 their pꝛoceedings, 
as the Cuſtom of the Kings Bench is koꝛ their iſſuing Latitats. 
To the fourth, he ſaid it was a foreign intendment, to ſup- 
poſe a Court of Chancery in the City of Durham; a Court 
of Equity cannot be by grant, and there is no pꝛelcription in 
the City of Durham, to hold plea in Equity. To the fifth, he 
ſaid, the pꝛomiſe was laid to have ban made within the Juril⸗ 
diction, To the ſirth, ut ſupra. To the ſeventh, that this 
Pꝛecept was accoꝛding to the koꝛm of all their Pꝛecepts in like 
caſes. To the eigth, that taking both days incluſively, there 
are 15 days. But admitting that there were ſome defect in 
the pꝛoceedings, yet ſince that Court can iſſue ſuch a CUrit as 
this is, it is ſufficient to excuſe the Officer: 10 Rep. the caſe 
of the Barthalſey, 

Cur', This is not a County Court, but a Court vocat' Cur' 
Com, and it is within a County Palatine ; and fo2 both thoſe 
reaſons not in the ſame degree with other County Courts. 
And though it were a County Court, it might by pzeſcription 
be held befoze the Sheriff, as a Court Baron may by a ſpecial 
preſcription be held coram Seneſchallo, and ſo it hath bien ad- 
judged: in the caſe of Armyn & Appletoft, Cr. Jac. 582. there 
is no ſuch ſpecial preſcription as there ought to be, but a gene⸗ 
ral preſcription fo2 a Court Baron, and every Court Baron 
muſt be pꝛeſcribed fox. The County Palatine of Durham is 
not of late ſtanding, like that of Lancaſter, but is immemo⸗ 
rial: and a Cuſtom there is of great Authozity, As to the 
objection againſt quandam querelam ; why it may not be as al- 
lowable fo2 a man there to bxing a queſtus eſt nobis, and declare 
in what plaint he will, as it is here to arreſt a man and declare 
againſt him in any Action ? But admitting the pzoceedings 
irregular, yet ſince the Court can iſſue a Capias, that ercuſes 
the Officer in this Action: and Judgment was given fo2 the 
Defendant, Niſi cauſa, &c. 
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there to the Action. 6. He ſays, that he did levare quandam 
querelam; but does not ſay that it was ſuper brevi de queſtus 
eſt nobis: no2 that it was in placito prædict ; no2 makes any 
application at all of the plaint to the TUrit : and then the plaint 
not appearing to be warranted by the CUrit, and being fox 
above 40 ſhillings, the proceedings are coram non Judice. 
7. The Sheriffs (Uarrant is to Arreſt , fi inventus 
fucrit in balliva tua: and it does not appear that the Bapliff 
had any Bayliwick. Jf the County were divided into ſeveral 
diviſions, and each Bayliff allotted to a ſeveral diviſion, this 
ought to have been ſhown ; and that the place where this Arreſt 
was made, was within this Bayliffs pꝛoper diviſion. 8. Df 
the Defendants own ſhowing, the Court was not held accozv- 
ing to the Cuſtom alledged, viz. de quindecim dicbus in 15 
dics: fo the laſt Court is ſaid to have been held the 12th of 
March, and the next after that on the 26th. Turner fo2 the 
Defendant argued, that the impꝛiſonment was lawful. To the 
firſt exception he ſaid, that the Court mention'd in the bar, is 
not a County-Court, no2 ſo pleaded 2 it is pleaded as it is, 
Cur vocat. Cur' Comitat ; and there were never any Suitoꝛs 
known there to be Judges. It is not to be examined accod- 
ing to the rules of County Courts pꝛoperly ſo called: fo2 we 
plead it to be accoding to the Cuſtom of the County Palatine 
of Durham, which is an exempt Jurisdidion. As fo2 the ex⸗ 
ception to its being held de 15 diebus in 15 dies, the anſwer to 
the firſt exception anſwers this alſo, The Judges of Aſſize in 
UUrits of falſe Judgment have allowed this Cuſtom, and af- 
firm'd Judgments given in this Court: of which we have ma⸗ 
ny Pꝛeſidents. Fo2 the third exception, concerning the valt- 
dity of the Cuſtom ; to the firſt exception againſt it, he an- 
ſwered, that a Bar is good enough, if it be to a common in- 
tent, and the common intent is, that the quzdam querela muſt 
be purſuant to the queſtus eſt nobis: and in this caſe it was 
ſo; the queſtus eſt nobis, and the pꝛecept upon which the 
Plaintiff was arreſted, are both in an Action of the caſe upon 
a pꝛomiſe. And to the ſecond, that the cauſe of Action is ſhown 
to ariſe within the Jurisdiction ; fo2 the promiſe, which is the 
ground of this Action, is ſaid to have been made infra Comi- 
rat. Palatin. To the third exception, that in inferiour Courts 
it is illegal to award a Capias befoze Summons; but this 
Court is in a County Palatine ; and ſuch Courts are like to 
the Courts at Weſtminſter, and have the ſame Authozity _ 
andlon 


Term. Mich. 25 Car. IL. in C. B. 


173 


landſon & Sympſon, 1 Rolls 801. placito 11. and the Cuſtoms 
of thoſe Courts are as good TUarrants fo2 their pꝛoceedings, 
as the Cuſtom of the Kings Bench is fo? their iſſutng Latitats. 
To the fourth, he ſaid it was a foreign intendment, to ſup- 
pole a Court of Chancery in the City of Durham; a Court 
of Equity cannot be by grant, and there is no pꝛelcription in 
the City of Durham, to hold plea in Equity. To the fifth, he 
ſaid, the pꝛomiſe was laid to have ben made within the Juril⸗ 
diction, To the ſixth, ut ſupra. To the ſeventh, that this 
Pꝛecept was accoꝛding to the fozm of all their Pꝛecepts in like 
caſes. To the eigth, that taking both days incluſively, there 
are 15 days, But admitting that there were ſome defect in 
the pꝛoceedings, yet ſince that Court can iſſue ſuch a TUrit as 
this is, it is ſufficient to excuſe the Officer: 10 Rep. the caſe 
of the Marſhalſey. 

Cur', This is not a County Court, but a Court vocat' Cur' 
Com, and it is within a County Palatine 3 and foz both thoſe 
reaſons not in the ſame degree with other County Courts. 
And though it were a County Court, it might by pꝛeſcription 
be held befoze the Sheriff, as a Court Baron may by a ſpecial 
preſcription be held coram Seneſchallo, and ſo it hath bien av- 
judged: in the caſe of Armyn & Appletoft, Cr. Jac. 582. there 
is no ſuch ſpecial preſcription as there ought to be, but a gene- 
ral preſcription foꝛ a Court Baron, and every Court Baron 
muſt be pꝛeſcribed fox. The County Palatine of Durham is 
not of late ſtanding, like that of Lancaſter, but is immemo⸗ 
rial: and a Cuſtom there is of great Authozity, As to the 
objection againſt quandam querelam ; why it may not be as al- 
lowable fo2 a man there to bung a queſtus eſt nobis, and declare 
in what plaint he will, as it is here to arreſt a man and declare 
againſt him in any Action? But admitting the pzoceedings 
irregular, yet ſince the Court can iſſue a Capias, that ercuſes 
the Officer in this Action: and Judgment was given fo2 the 
Defendant, Niſi cauſa, &c. 
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Bro oking verſus Jennings &. alios. 


fendants, as Executo2s alſo; they pleaded ſeve- 
rally plene adminiſtravit. Upon one of the Jſſues 
a Special Uerdic was found ; viz. that the ſaid 
Defendant being Executoꝛ durante min ætate of an Jnfant, 
had paid ſuch and ſuch Debts and Legacies, and had deli⸗ 
vered over totum reſiduum ſtatus perſonals of the Teſtatoꝛ, 
to the Infant Executoꝛ, when he came of Age. Juffice Atkyns. 
This ſpecial Uerdic does not maintain the Oefendants plea 
of fully adminiſtred : fo2 that cannot be pleaded, unleſs ali 
Debts, cc. are diſcharged, as far as the Aſſets will reach: 
which is not done here; fo? reſiduum ſtatus perſonalis is delf- 
vered over, &c. and that reſiduum is lyable to the payment of 
this Debt, which is yet undiſcharged. But Vaughan, 
Wyndham and Ellis held, that however an Exrecuto? diſcharg- 
eth himſelf of the Eſtate that was the Teſtatozs, he may plead 
fully adminiſtred : and that it is his ſafeſt plea, 

Jt was found by the ſame Uerdic, that the Teſtato2 left a 
perſonal Eſtate, to the value of 2000 l. that there were owing 
by him 500 1. in Debts upon ſpectalties, 500 l. moze upon 
ſimple Contracts; and that he had diſpoſed of 400 J. in Le- 
gacies: and that this Defendant was Executoꝛ durante mi- 
nor of the Teſtatoꝛs Son; that he had paid 1400 1. in dif- 
charge of the Debts and Legacies afo2eſaid ; and had accoun⸗ 
ted with the Inkant Erecutoz, when he came of age, and that 
upon the payment of 91 J. to him, the Jnfant Executoz re⸗ 
leaſed to him all Actions, cc. and whether upon this whole 
matter, this Oefendant ſhould be ſaid to have adminiſtred, 
was the queſtion ? 

Vaughan. TUhen an Jnfant Erecuto2 comes of age, the 
power of an Erecuto2 durante minore ætate ceaſeth 5 and the 

new 
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new Executoꝛ is then lyable to all Actions : if the foꝛmer Er: 
ecutoꝛ waſted, the new one hath his remedy againſt him; but 
he is not Iyable to other mens Suits. Noz is there any in- 
convenience in this; fo2 ſtill, here is a perſon lyable to all 
Actions: It is objected, that poſſibly the new Erecuto2 is not 
of ability to ſatisfie : J anſwer ; if in ſome particular caſe it 
fall out to be ſo, that is by accident: and to argue from the 
poſſibility of ſuch an accident, is to ſuppoſe the Law fitted to 
anſwer all emergencies. Atkyns accowded, 

Vaughan. It ts ſaid that here are 15001. Iyable to pay this 
Debt: fo2 to pay debts upon ſimple Contracts, oz Legacies 
before it, is a devaſtavit ; eſpecially, the Defendant having 
notice of this debt (which was alſo found.) That is a mi⸗ 
ſtake, upon which ſome books run : but it is certainly no 
Law, Debts upon ſimple Contracts may be patd befoze 
Bonds, unleſs the Executoꝛs have timely notice given them 
of thoſe Bonds; and that notice muſt be by Aion. Atkyns 
and Ellis agreed with Vaughan. Wyndham dubitabat. The caſe 
was put off to be argued next Trinity Term: but in the mean 
time the Plaint diſcontinued, 


— * 


Scudamore &. Croſſing, Exch. Chamber. 


Jectione firmæ. A ſpecial Uerdict : it was found that a 
man by Deed did give and grant, bargain and ſell, alien, 

enkeoff and confirm to his daughter certain Lands: but no 
conſideration of money is mention'd, no2 is the Deed en- 
roll'd; there is likewiſe no conſideration of natural Aﬀection 
expreſſed (other then what's implyed in naming the Gzantee 
his daughter ) there is no Livery endozſed, no2 any found to 
have been made ; no2 was the daughter in poſſeſſion at the 
time of the Deev made. The queſtion was, whether this 
were a void Deed, 02 had any operation at all in the Law, 
and what was wought by it? In the Rings Bench it was 
adjudged by the whole Court to be a good Deed, and that it 
carried the Eſtate to the daughter by way of covenant to ſtand 
ſeized. Upon a Writ of Erro2 befoze the Juſtices of the Com- 
mon-Þleas, and the Barons of the Exchequer, the caſe was ar- 
gued at Sergeants⸗Inn, by Sir William Jones againſt the Oced, 
and 
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aud by Sir Francis Winnington in maintenance of tt. 
Jones. Befoze the Statute of Uſes, a man might either 
have retained the poſſeſſion, and have departed with the uſe, 
02 he might have departed with the poſſeſſion, and have retain- 
ed the uſe ; 02 he might have departed with them both toge⸗ 
ther, The Statute unites the poſſeſſion to the uſe ; but leaves 
men at liberty to convey their Eſtates by putting the poſlefſi- 
on out of themſelves, and limiting an uſe ; 02 by raiſing an 
uſe, and let the poſſeſſion follow that. Now how ſhall it be 
known when an Eſtate muſt paſs one of theſe ways, and 
when the other? That muſt appear by the intention of the 
party erpzeſſed in the Deed. Some Convepances contain 
wods that look both ways; ſome one way and ſome another. 
Jf the wozds look both ways, then has he, to whom the 
Eſtate is intended to be conveyed, election to take it whether 
way he likes beſt : Sir Rowland Heyward's caſe, 2 Rep. Adams 
& Steer, 2 Cr. 210. (0 in Mich. 9 Jacob. a man fn conſidera- 
tion of money did grant, enfeoff, bargain and ſell ; and in 
the deed there was a Letter of Attomey to make Livery; re- 
ſolved, to be a good Conveyance by way of bargain and ſale, 
if the deed were enrolled : Rolls ſecond part 787. TUhere the 
woꝛds are only pꝛoper to paſs an Eſtate by way of uſe, there 
ou ſhall never take an Eſtate at Eommon Law: Cr. Jac. 
Io. in Adams & Steer's caſe : Denton & Fettyplace's caſe, 30 
Eliz. is there cited, that by the wozds of bargain and ſale 
without attomment, a Reverſion paſſeth not. Vide ibid. 50. 
Dr. Atkyns caſe : The King bargains and ſells, #c. no uſe 
can riſe, becauſe the King cannot ſtand ſeized to an uſe : 
Moor 113. On the other ſide, where the woꝛds are pꝛoper to 
paſs the Eſtate at Common Law, there nothing ſhall paſs by 
way of uſe : Dyer 302. b. a quære ig there made, whether oz 
no, if a man, in conſideration of natural affection, gc. re- 
teaſe to his bzother, who is not in poſſeſſion ; whether an uſe 
hereby ariſeth to the releſſee? but this Quzre is reſolved in a 
manuſcript Repozt that J have of that caſe, viz. That no uſe 
does ariſe, pe cited Ward & Lambert's caſe : Cr. Eliz. 394. 
& Osburn & Churchman's caſe, Cr. Jac. 127. which is the caſe 
in queſtion. In Rolls ſecond part, fol. a man in conſidera- 
tion of marriage did give and grant to his wife after his de- 
ceaſe, to her and the heirs of her body, gc. and it was reſolbed 
that nothing paſſed. This caſe is much ſtronger then ours: 
fo? there is but one way to make this good, viz. by _ 
uſe ; 
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uſe 2 fo2 as a Conveyance at Common Law, it cannot be 
good, becauſe a Fre hold cannot be granted to commence in 
futuro : and yet rather then recede from the wows of the 
party, the deed was adjudged to be void. He cited Foſter & 
Foſter's caſe, Trin. 1659. which himſelf had argued, ' In the 
deed here in queſtion there are woꝛds pꝛoper to paſs an Eſtate 
in poſſeſſion ; give and grant. There is likewiſe a clauſe of 
warranty; of which the Gzantee ſhould loſe the benefit in a 
great meaſure, if he were in the Poſt; fo2 then he ſhall not 
vouch: and there are Opinions that he cannot rebut ; as in 
Spirt & Bence's caſe, There is alſo a Covenant, that after the 
ſealing and delivery, and due execution of, &c. the party ſhall 
quietly enjoy, #c. now, what erecution can be meant, but by 
Livery of ſeiſin? Foxe's caſe, 8 Rep. has been objected, in 
which it is reſolved, that the Reverſion in that caſe ſhould paſs 
by wap of bargain and ſale, though the wowds of grant were, 
demiſe, grant, ſet and to Farm let; all words proper to a Com- 
mon-Law-Conveyance : J anſwer, the conſideration of mo- 
ney there expꝛeſſed, is ſo ſtrong a conſideration, as to carry it 
that way; but the conſideration of natural Affection is not ſo 
ſtrong; and ſo the caſes are not altke : the conſideration of 
money has been held ſo ſtrong, as to carry an Eſtate of Fee- 
fimple in an uſe, without woꝛds of Inheritance. 


Winnington contra. Þe inſiſted upon the intention of the 
party, the conſideration of blood and natural affection, and the 
necefſity of making this deed good by way of Covenant to 
ffand ſeized, becauſe it could not take effect any other way. 
The clauſe of warranty and covenant fo2 quiet enjoyment, he 
ſaid, were but fozms of Convepances, and woꝛds of Clerks * 
but the effectual woꝛds are thoſe that contain the inducement of 
the party to make the Conveyance, and the wows that paſs 
the Eſtate : he cited Plowd. queries placito 305. Rolls 2 part, 
787. placito 25. 1 Inſt. 49. Poph. 49. in Foſters caſe, which 
had been cited againſt him, he ſaid, the deed was as unkoꝛmal 
to paſs the Eſtate one way as another, In Osburn & Church- 
man's caſe, he ſaid, this point was ſtarted 3 but that the reſo- 
lution was not upon this point: it came in queſtion neither 
upon a ſpecial Aerdict, no2 a demurrer. Tibs & Purplewell's 
caſe, 40 & 41 Eliz. Rolls 2 part 786, 787. anſwers all Obje⸗ 
>ons againſt our caſc, and is in foꝛm and ſubſtance the ſame 


with it. He cited one Saunders & _— caſe, adjudged in the 
a late 
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late times in the Common⸗Pleas, viz. That where a man 
ſeiz d in Fee of a Rent-charge, granted it to a Ainſman foz 
life 3 and the granto2 dyed befoze attoꝛnment, it was reſolved, 
that upon the ſealing and delivery of the deed an uſe aroſe. 
TUherefoze he pꝛayed that the Judgment might be affirmed. 


Turner Chief Baron of the Exchequer, Turner and Little- 
ton Barons, and Atkyns, Wyndham and Ellis Juſtices of the 
Court of Common⸗Pleas, were fo2 affirming the Judgment. 
Vaughan Chief Juſtice of the Common Pleas, and Thurland 
puiſne Baron contra. 

The ſix Judges argued, 1. That in a Covenant to ſtand 
ſeized, thoſe woꝛds of covenanting to ſtand ſeized to the uſe 
of, &c. are not abſolutely necefſary, and that it is ſufficient 
if there are woꝛds that are tantamount. 2. That no Con- 
vepance admits of ſuch variety of wo2ds, as does this of a 
Covenant to ſtand ſeized. 3. That Judges have always en⸗ 
deavoured to ſuppoꝛt Deeds, ut res magis valeat, &c. 4. That 
the granto? in this caſe by putting in plenty of woꝛds, ſhews 
that he did not intend to tye Himſelf up to any one ſozt of 
Conveyance. 5. That if the woꝛds give and grant had been 
alone in the deed, there would have been no queſtion : and that 
ik ſo, then utile per inutile non vitiatur. 6. That every mans 
deed muſt be taken moſt ſtrongly againſt himſelf. 7. That 
the woꝛds give and grant enure ſometimes as a grant, ſome- 
times as a Covenant, ſometimes as a Releaſe : and muſt be 
taken in that ſenſe which will beſt ſuppozt the intent of the 
party. 8. That the very point of this caſe has received two 
full determinations upon debate : and that it were a thing of 
ill conſequence to admit of ſo great an uncertainty in the Law, 
as now to alter it. 9. That there is here a clear intent that 
the daughter ſhould have this Eſtate, a Deed, a good conſft- 
deration to raiſe an uſe, and woꝛds that are tantamount to a 
—_ to ſtand ſeized. TUherefoze the Judgment was 
affirm d. | 


Thurland ſaid, The intention of the party was not a ſure 
rule to conſtrue deeds by: that if Lands were given in con- 
nubio ſoluto ab omni ſervitio, the intent of the giver is, to 
make a gift in Frank- marriage; but the Common Law, that 
delights in certainty, will not underſtand his woꝛds ſo, becauſe 
he does not ſap, in libero maritagio : Jn our caſe, the firſt in⸗ 

tent 
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tent of the Father was to ſettle the Land upon his Daughter; 
his ſecond intent was to do it by ſuch oz ſuch a Convey: 
ance : what Conveyance he meant to do it by, we muſt 
know by his wowds : the wows give and grant da gene- 
rally and naturally work upon ſomething in eile: ſtrained 
conſtrudions are not favoured in the Law. Noz ought 
Deirs to be diſinherited by kozced and ſtrained conſtructi⸗ 


ons. Tf this Deed ſhall work as a Covenant to ſtand - 


ſeized, it will be in vain to ſtudy founs of Conveyances ; 
it is but thzowing in wozds enough, and if the Lands 
paſs not one way, they will another. De cited Crook 279. 
Blitheman & Blitheman's caſe. And 34 & 35 Dyer 55 he ſaid 
Pit field & Pierce's caſe in March, was later then that of Tibs 
& Purplewell, and of better Authozity. 

Vaughan accordant. It is not clear that the woꝛds give 
and grant are ſufficient to raiſe an uſe 3 but ſuppoſing that 
they are by a foxced Expoſition, when nothing appears to the 
contrary; will it thence follow that they may be taken in a 
ſenſe directly contrary to their pꝛoper and genuine ſenſe, in 
ſuch a place as this, where all the other parts of the deed are 
wholly inconſiſtent with, and will not by any poſſibility admit 
of ſuch a conſtruction ? he mentioned ſeveral clauſes in the 
deed, which he ſaid were p2oper only to a Conveyance at Com- 
mon Law. He appealed to the Law befoze the Statute of 
Ciſes; and ſaid, that where an uſe would not riſe by the 
Common Law, there the Statute erecutes no poſſeſſion : 
and that by ſuch a deed as this no uſe would have riſen at the 
Common Law: but the Judgment was affirmed, 


— — —— ͤ H— ——— — — 


Gabriel Miles his (aſe 


E and his ice recovered in an Action of Debt 

- againſt one Cogan 200 l. and 70 l. damages: the 
Uiife dies, and the Þugband pꝛaps to have Execution 
upon this Judgment. The Court, upon the firſt motion, 
enclin d that it ſhould not ſurvive to the Pusband; but 
that Adminiſtration ought to be committed of it, as a 
thing in Action: but this Term they agreed that the Hul⸗ 
band might take out Ercution ; and _ by the — 
a 2 t 
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it became his own debt, due to him in his own right. And 
accodingly he took out a Scire facias: Beaumond & Longs 
caſe, Cr. Car. 208. was cited, 


Anonymus. 


e Plaintiff in an Ejectione firmæ declared upon a Leaſe 
made the tenth day of October, habend' front the 20th 
November fo2 five years. And the queſtfon upon a ſpecial 
Gerdict was, whether this were a good oz a vold Leaſe ? Ser- 
jeant Jones. There are man tales in which the Law rejeds 
the limitation of the commentement of a Leaſe, if it be im- 
' 3 as from! the 3 iſt of September, 02 the like: now this 
g altogethet untertain, and fince there is nothing to ds- 
termine your Judgnents what November he meant, whether 
laſt-paſt, oz next-enfuing, it nmountg to an ſthpoſſible limita- 
Rolls, tit. Eftate, placito 7. 849. ibid. wo 10. be- 
twirt Elines & Leaves. Baldwin contra. The will reject 
n Lene nan mate: 
a ns. anon, 
bechate it tand be np part of the parties agreement ? but 
aft tincertain limitation ditiates the Leaſe 3 betauſe it was 
of the agreement: biit we cannot determine it, not 
nowing how the Contract was. Thete are man examples 
of Leaſes being void fo2 uncertainty of tommencements: 
which could not have ben adjudged void,ifthe limitation in this 
caſe were good, Wyndham & Ellis contra. And that it ſhould 
begin from the time of the delivery. Jt was moved after- 
ward, and Ellis being abſent, it was ruled by Vaughan & At- 
= againſt Wyndham? Opinion, and Jungment was ar: 
reſted, 
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Fowle & Doble's Caſe. 


Ormedon in the Remainder. The caſe was thus: There 
were thi Siſters: the eldeſt was Tenant in Tall of a 

part of 140 Acres, tc. in the Uilles, A. B. & C. the 
Remainder in Fee - ſimple to the other two: the Tenant in 
Tall takes pusband Dr. Doble the Defendant. The Husband 
and Cite levy a Fine ſur coniſance de droit, to the uſe of them 
two, and the heirs of the body of the Wlite, the Re mainder 
in Fee to the right peits of the husband: and this Fine was 
with warr againſt them and the heits of the wife. The 
wife dies without iſſue, living the Husband, againſt whom 
Lucy and Ruth, the other two Siſters, to whom the Remain⸗ 
der in Fe was Imitev, bung a Formedon in the Remainder. 
The Defendant, as to part of the Lands in demand, viz. 100 
Acres, pleaded Non-tenure, and that ſuch a one was Tenant. 
To that plea the Plaintiff demurrev. As to the reſt of the 
Lands, he pleaded this Fine with warranty. The Plaintiffs 
made a frivolous replication, to which the Defendants de⸗ 
murred. The Plaintiffs Councel excepted to the Defendants 
plea of Non-tenure : 1. That he does not expꝛeſs in which of 
the Utlles the 100 Acres lie: 5 Ed. 3. 140. in the old Print, 
184. & 33 H. 6. 51. Sir John Stanley's caſe. But this was 
over-rulev : fo2 the Fonnedon being of ſo many ſeveral Acres, 
he is not obliged to ſhew where thoſe lie, that he pleads Non- 
tenure of: he tells the JPlaintiff who is the Tenant, which is 
enough fo2 him. 2. Becauſe he that pleabs Non tenure in 
abatement, ought to ſet foxth who was Tenant die impetrati- 
onis brevis orig, & c. But this was over-ruled alſo; fo2 he ſays 
that himſelf was not Tenant die impetrationis brevis otigin. 
but that ſuch another codem die was Tenant 3 which is certain 
enough. Then the Tenant pleads Non-tenure to the whole, 
he needs not ſet fozth who is Tenant z otherwiſe when he 
pleads Non-tenure of part: 11 H. 4. 15. 33 H. 6. $1. At the 
Common Law, if the Tenant had pleaded Non-tenure as to 
part, it would have abated all the Crit: 36 H. 6. 6. but by 
the Statute of the 25 Ed. 3. cap. 16. it was enacted, that by 
the exception of Non-tenure of parcel, no Crit ſhould be nba 
ted, but onlp fo2 that parcel, whereof the Non-tenure was al- 
ledged. A third erception was taken to the pleading of the 
Fine, 
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Fine, viz. becauſe he pleaded a Fine levied of a fourth part, 
without ſaying in how many parts to be divided. This was 
alſo over-ruled, and 1 Leon. 114. was cited; where a diffe: 
rence is taken betwixt a TUrit and a Fine: and in a Fine it is 
ſaid to be good, that being but a common aſſurance, aliter in 
a UUrit: 19 Ed. 3. Fitz. br̃e 244. This exception ſeems le- 
vel d againſt the Plaintiffs own Crit, in which he demands 
a fourth part, without ſaying in how many parts to be divi⸗ 
ded. The matter in Law was, whether 02 no this warranty, 
being againſt the husband and wife, and the heirs of the wife, 
were a bar to the Plaintiffs, o2 ſurvived to the Pugsband ? and 
it was reſolved to be a bar; fo2 this warranty as to the Hul 
band, was deſtroyed as ſoon as it was created: the ſame 
breath that created it put an end to it: fo2 the Pusband war: 
ranted during his life only, and took back as large an Eſtate 
as he warranted ; which deſtroys his warranty: and this is 
Littleton's Text: if a man make a feoffment in Fa with war: 
ranty, and take back an Eſtate in Fee, the warranty is gone, 
But the deſtruction of the husbands warranty does not affect 
the wives: 20 H. 7. 1. and Sym's caſc 3 upon which Ellis ſaid, 
he much relyed. Herberts caſe 3 Rep. can give no rule here; 
fo2 that here the husband is ſeiz d only in right of the wife. 
Vaughan ſaid, That if the Fine in this caſe had ben levied 
to a ſtranger fo2 life, 02 in Fte, who had been impleaded by ano- 
ther ſtranger ; that in that caſe the Tenant ought to have 
vouched the ſurviving husband, as well as the heir of the 
wife, oz elſe he would Have loſt his warranty. 2. Pe ſaid, ik 
the Fine had been levied to the uſe of a ſtranger, who had 
been impleaded by the heirs of the wife , he queſtfoned 
whether o2 no the Tenant could have rebutted them fo? 
any moze then a moity: and he queſtioned the reſolution 
of Sym's caſe 8Rep. there is a Caſe cited in Symme's caſe out 
ofthe 45 Edw. 3. 23. which is expꝛeſly againſt the reſolution of 
the caſe : it is ſaid in the Reports, that no Judgment was 
given in that caſe, which is falſe 3 and that the caſe is not 
well abzidged by Brook, which is alſo falſe. If in caſe of a 
voucher, a man loſeth his warranty, that does not vouch all 
that are bound; why ſhould not one that's rebutted have the 
like advantage? There is a reſolution quoted in Sym's caſe 
out of 5 Edw. 2. Fitz. tit. garranty 78 upon which the Judg⸗ 
ment is ſaid to be founded, being, as is there (aid, a caſe in 
point; but he conceived not: fo2 Harvey, that gave the _ 
| aid; 
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ſald ; le tenant poit barrer vous touts, ergo un ſole: in the 
caſe there were ſeveral co-heirs, and if all were demandants, 
all might have been barred ; and if one be demandant, there's 
no queſtion but ſhe may be rebutted fo2 her part. But Sym's 
caſe is quite otherwiſe : fo2 there one perſon is co⸗heir to the 
garranty, that is not heir to any part of the Land. Jn 6 Ed. 
3. 50. there is a caſe reſolved upon the ground and reaſon of 
the 45 Ed. 3. fo theſe reaſons he ſaid, he could not rely upon 
Sym's caſe. Þe agreed with the reſt to the reaſon why the war- 
ranty is deſtroyed, viz. becauſe the husband takes back as 
great an Eſtate as he warranted : fo2 then no uſe can de made 
of the warranty. Jf a man that has Land, and another, 
warrant this Land to one and his heirs : and one of them die 
without heirs, the ſurvivo2 may be vouched without queſtion, 
The husband never was obliged by this warranty; but as to 
him it was meerly nominal : fo2 from the very creation of it, 
it was impoſſible that it ſhould be effectual to any purpoſe : 
he cited Hob. 124. in Rolls & Osburn's caſe. The whole Court 
_ in this Opinion, Judgment was given fo? the 
ant. 
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Hamond verſus Howell, &c. 


De Plaintiff brought an Aion of Falſe Tmpaiſon- 

ment againſt the Bayoz of London and the Recoz- 

der, and the whole Court at the Old-baily, and the 
Sheriffs and Gaoler, fo2 committing him to paiſon 
at a Seſſions there held. The caſe was thus: ſome Quakers 
were indicted fo2 a Riot, and the Court directed the Jury, if 
they believed the Evidence, to find the Paloners guilty 3 fo2 
that the Fact (wozn againſt them was in Law a Riot: which 
becauſe they refuſed to do, and gave their Uerdia againſt the 
Direction of the Court in matter of Law, they committed 
them. They were afterwards diſcharged upon a Habeas Cor- 
pus. And one of them bzings this Action koz the wongful 
Commitment. Sergeant Maynard moved fo2 the Deken⸗ 
dants, that they might have longer time to plead : fo? a rule 
had been made that the Defendants ſhould plead the firſt day 
of this Term. The Court declared their Opinions againſt 
the Action, viz. That no Action will lie againſt a Judge fo2 a 
wongful Commitment, any moze then fo2 an erroneous 
Judgment. Munday the Secondary told the Court, that 
giving the Oefendants time to plead countenanced the Adt- 
on, but granting imparlances did not. So they had a ſpectal 
imparlance till Michaelmas Term next. Atkyns. It was never 
imagined, that Juſtices of Oyer and Terminer and Gaol-deli- 
very would be queſtioned in pzivate Actions, fo2 what they 
ſhould do in Execution of their Office; if the Law had been 
taken ſo, the Statute of 7 Jac. cap. 5. for pleading the gene- 
— Iſſue, would have included them as well as Inkeriour 

cers. 
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Birch Lake. 


Prohibition was granted to the Spiritual Court upon 
this ſuggeſtion, that Sir Edward Lake icar-general, 
had cited the Plaintiff ex officio to appear and anſwer to di⸗ 
vers Articles. The Court ſaid, that the citation ex officio 
was in uſe, when the Dath ex officio was on foot: but that 
is ouſted by the 17th of Eliz. If Citations ex officio were 
allowed, they might cite whole Counties without Pꝛeſent⸗ 
ment; which would become a trick to get money. And the 
party grieved can have no Action againſt the Uicar-general, 
being a Judge, and having Jurisdicion of the cauſe, though 
he miſtake his power, Per quod, &c. 


Anonymus. 


Aron & Feme Adminiſtrators in the right of the Feme. 
| bing an Action of Debt againſt Baron & Feme, Admi- 
niſtratos likewiſe in the right of the Feme, de bonis non, &c. 
of J. S. The Action is fo; Kent incurred in the Defendants 
own time, and is bzought in the debet & detinet. The Defen- 
dants plead, fully adminiſtred: to which the Plaintiffs demurred. 
Serj. Hardes fo2 the Plaintiff ſaiv, the Action was well bzought 
in the debet & detinet, fo2 that nothing is Aſſets, but the p2o- 
fits over and above the value of the Rent: he cited Hargrave's 
caſe, 5 Rep. 31. 1 Rolls 603. 2 Cro. 238. Rich & Frank. ibid. 
411. ibid. 549. 2 Brook 202. 1 Bulſtr. 22. Moor 566. Poph. 
120. though if an Executoꝛ be JAaintiff in an Action foꝛ Rent 
incurred after the Teſtatoꝛs death, he muſt ſue in the detinet 
only, becauſe whatever he recovers is Aſſets: but though an 
Executoꝛ be Plaintiff, pet, if the Leaſe were made by Himſelf, 
he muſt fue fn the debet & detinct. Then, the plea of fully 
adminiſtred, is not a good plea : fo2 he is charged fo2 his own 
occupation. It this plea were admitted, he might give in 
ebidence payment of Debts, cc. fo? as much as the term is 
wo2th, and take the p2ofits to his own uſe, and the Leſſoꝛ be 
ſtript of his Rent: in Styles Reports, 49. in one Joſſelyn's cafe. 
this plea was ruled to he ill. And - * Opinion the Court 
| mas: 
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was: and ſaid, that Erecutozs could not waive a Term 
(though if they could, they ought to plead it ſpecially) fo? it is 
naturally in them, and prima facie is intended to be of moe 
value then the Rent: if it ſhould fail out to be otherwiſe, the 
Executoꝛs ſhall not be lyable de bonis propriis, but muſt aid 
themſelves by ſpecial pleading. F02 the plea, they ſatd there 
was nothing in it: and gave Judgment koꝛ the Plaintiff, 


Buckly &+ Howard. 


Ebt upon two Bonds, the one of 20 1. the other of 40 l. 
againſt an Adminiſtratrix: the Defendant pleaded, that 

the inteſtate was endebted to the Plaintiff in 2501. upon a 
Statute Merchant: which Statute is pet in fozce, not cancel d 
noꝛ annull d: and that ſhe has not above 40 ſhillings in Aſſets, 
beſides what will ſatisfie this Statute. The Plaintiff replies, 
that the Statute ig burnt with Fire. The Defendant demurs. 
And by the Opinions of Wyndham, Atkyns & Ellis, Juſtices, 
the Plaintiff had Judgment. Foz the Defendant by his de- 
murrer has confefſed the burning ol the Statute: which being 
admitted and agreed upon, it is certain that it can never riſe 
up againſt theDefendant: fo2 the Stat. of the 23 Hen. 8. cap. 6. 
concerning Recogniſances in the nature of aStatute-Staple, 
refers to the Statute-Staple, viz. that like Erecution ſhall be 
had and made, and under ſuch manner and koꝛm as is therein 
pꝛovided: the Statute-Staple refers to the Statute-Merchant : 
and that to the Statute of Acton Burnel, 13 Ed. 1. which p20- 
vides, that if it be found by the Roll, and by the Bill, that 
the Debt was acknowledged, and that the day of payment fs 
expired, that then, cc. but if the Statute be burnt, it cannot 
appear that the day of payment is expired; and conſequently 
there can be no Execution. It the Recogniſee will take his 
Action upon it, he muſt ſay, hic in Cur' prolat. 15 H. 7. 16. 
Vaughan differ d in Opinion: he ſaid, 1. That it is a rule in 
Law, that matter of Reco2d ſhall not be avoided by matter in 
pais ; Which rule is manifeſtly thwarted by this reſolutton. 
He ſad, it was a matter of Reco2d to both parties; and the 
Plaintiff could not avoid it by ſuch a plea, any mote then the 
Defendant could avoid it by any other matter of fact. Me cited 
a 
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a caſe, where the Obligee voluntarily gave up his Bondto the 

Obligor, and took it from him again by koꝛce, and put it in 
ſuit: the Oefendant pleaded this ſpectal matter, and the Court 
would not allow it: but ſaid, he might bing his Action of 
Treſpaſs. 2. Suppoſe the Defendant had taken iſſue upon 
the Statutes being burnt, and it had been found to have been 
burnt ; and yet had been found afterwards, the Defendant 
could not have any benefit of this Gerdi. De laid it was a 
poper caſe fo2 Equity. 


Slater & Carew. 


Ebt upon a Bond. The Condition was, that if the 
Obligoz, his heirs, Erecutozs, #c. do yearly and every 
year, pay 02 cauſe to be paid to Tho. and Dor. his wife during 
their two lives, that then, ec. the Husband dies, and the que- 
ſtion was, whether o2 no the payment ſhould continue to the 
TUife 2? Serjeant Baldwin argued, that the money is payable 
During their lives and the longer liver of them: he cited 
Brudnel's caſe 5 Rep. and 1 Inſt. 2 19. b. that whenever an In. 
tereſt is ſecured fo lives; it is fo2 the lives of them and the 
longer liver of them: and Hill's caſe adjudged Paſch. 4 Jac.. 
Rot, 112. in Warburtons Reports. Seyſe contra. The intereſt 
of this Bond is in the Obligee ; the Husband and TUife are 
ſtrangers, and therefoze the payment ceaſeth upon the death 
of either of them: and of that Opinion was the whole Court; 
and grounded themſelves upon that diſtinction in Brudnel's caſe, 
betwirt where the Ceftuy que vies have an intereſt, and the 
caſes of collateral limitations. They ſaid alſo, that in ſome 
caſes an intereſt would not ſurvive, as if an Dffice were gran- 
ted to two, and one of them dyed, unleſs there were woꝛds of 
Sur vi voꝛſhip in the Gant. So the Plaintiff was barred. 
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Farrer Brooks Adminiſtrat. of Jo. Brooks. 
T. Plaintiff had Judgment in Debt againſt John 


Brooks the inteſtate: and took out a Fieri facias, 

bearing teſte the laſt day ol Trin. Term, de bonis & 

catallis of John Brooks: befoze the Execution of 
which Writ John Brooks dies, and Eliz. Brooks adminiſters : 
the Sheriffs Bapliff executes the (Urit upon the Inteſtates 
Goods in her hands. Upon this Serjeant Baldwin moved the 
Court fo2 Reffitution t: fo2 that a Fieri facias is a Commiſſion, 
and muſt be ſtrictly purſued. Now the woꝛds of the Writ are 
de bonis of Jobn Brooks : and by his death they ceaſe tobe his 
Goods. The Plaintiff will be at no prejudice 3 the Goods 
twill ſtil remain lpable to the Judgment; only let the Ex- 
ecution be renewed by Scire f@cias, to which the Adminiſtratreſs 
may ptead ſomewhat. Wyndham. The pzoperty of the Goods 
is ſo bound by the Teſte of the Writ, as that a Sale made of 
them bona fide ſhalt be avoided : which is a ſtronger caſe, Any 
ſince the Jnteſtate himſelf could not have any plea, why 
Gould we take care that the Adminiſtrato2 ſhould have time to 
plead ? And of that Opinion was all the Court, after they 
had adviſed with the Judges of the Kings Bench: who inkoz⸗ 
med them that their pzacice was accozdingly. But Vaughan 
kad, that in his Opinion it was clearly againſt the rules of 
Law, But they ſaid there were caſes to this purpoſe in Cr. 
Car. Rolls. Moor, &c. 
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Liefe &. Saltingſtone's Caſe, 


Jet” firmæ. The caſe upon a ſpecial Uerdic was thus, viz. 
Sir Rich. Saltingſtone being ſetzed in Fee of Rees-Farm, on 
the 17thday of Febr',in the 19th year of the Ring, made his CTlill 
in waiting, in which were theſe woꝛds, viz. fo2 Rees-Farm in ſuch 
a place, I will and bequeath it to my NTlite duriug her natural 
life: and by her to be diſpoſed of to ſuch of my Children 
as ſhe ſhall think fit: Sir Richard dyed : his Mife entred and 
ſealed ſuch a TWriting as this, viz. Omnibus Chriſti fidelibus, 
&c. Noveritis, that whereas my husband Sir Richard Salting- 
ſtone, &c. reciting that clauſe in the Will: J do diſpoſe the 
ſame in manner following; that is to ſay, J diſpoſe it, after 
my deteaſe, to my Son Philip and his heirs fo2 ever. The 
ite died, and Philip entred and dyed, and left the Leſſo2 
of the Plaintiff his Son and heir. The queſtion was, what 
Eſtate Philip took? o2 what Eſtate the Teſtato2 intended 
ſhould paſs out of him? This caſe was argued in Eaſter-Term 
laſt paſt, by Serjeant Scroggs fon the Plaintiff; and by Serjeant 
Waller fo2 the Defendant: and in Trinity-Term by Serjeant 
Baldwin fo2 the Plaintiff, and Serjeant Newdigate fo; the De- 
kendant. They fo2 the Plaintiff inſiſted upon the wow diſ- 
poſe 3 that when a man deviſeth his Land to be diſpoſed by a 
ſtranger, it has been always held to be a bequeathing of a Fc 
ſimple, o2 at leaft a power to diſpoſe of the Fee-ſimple. 19 H. 
8. 10. Moor 5 Eliz. 57. per Dyer, Weſton & Welſhe : but 
they chiefly relyed on Danicl & Uply's cale in Latch. 
* The Defendants Councel urged, that the heir at Law 
ought not to be diſinherited without very erp2cſs wo2ds, 
That if the Devifo2 himſelf had faid in his Till, I diſpoſe 
Rees-Farm to Philip; that Philip would have had no moze then 
an Eſtate ſoꝛ life: and what reaſon is there, that the diſpoſal 
being limited to another, ſhould carry a larger Intereſt, then 
if it had been executed by the Teffato2 himſelf ? This Term 
it was argued at the Bench, and by the Judgments of Ellis, 
Wyndham & Atkyns Juſtices, the Plaintiff had Judgment: 
they agreed that the Nike took by the Mill an Eſtate fo! her 
own life, with a power to diſpoſe of the Fee. She cannot 
take a larger Eſtate to her ſel by implication, then an Eſtate 
fo? lite; becauſe an Eſtate fo2 life is given to her by expꝛeſs lt- 
mitation : 


190 Term. Mich. 25 Car. IL in C. B. 


— — — 


mitation: 1 Bulſt, 219, 220. Whiting & Wilkins caſe. Fo; 
caſes reſembling the caſe in queſtian were cited, 7 Ed. 6. Brook, 
tit. Deviſe 39. 1 Leon. 159. & Daniel & Uply's caſe : & Clay- 
ton's caſe in Latch. Jt is objected that in Daniel & Uply's 
caſe, there are theſe woꝛds, at her will and pleaſure : to which 
they anſwered, that if ſhe have a power to diſpoſe accoꝛding ta 
her diſcretion, and as ſhe her (elf pleaſeth ; and then expreſ- 
tio corum quæ tacite inſunt, nihil operatur. It J deviſe that 
J. S. ſhall ſell my Land, he ſhall ſell the Inheritance: Kelloway 
43, 44. 19 H. 8. fol. 9. Where the Devilo2 gives to another 
a power to diſpoſe, he gives to that perſon the ſame power that 
himſelf had. Vaughan Chief Juſtice differed in Opinion; he 
ſaid, it is plain that the wozd diſpoſe does not ſigniſie to give, 
fo2 if ſo, then it is evident that the Leſſo2 of the Plaintiff 
cannot have any title: fo2 if the Wife were to give, 
then were the Eſtate to paſs out of her, which could not be by 
ſuch an appointment as ſhe makes here, but muſt be by 
a legal Conveyance, Beſides, ſhe cannot give what ſhe has 
not, and ſhe has but an Eſtate fo2 life. Jf then it does not 
ſignifie to give, what does it ſignifie ? let us a little turn the 
wo2ds, and a plain certain ſignification will appear: J will 
and bequeath Rees-Farm to ſuch of my Childꝛen as my TUife 
ſhall think fit, at her diſpoſal : at this rate the TUife does but 
nominate what perſon ſhall take by the Will. This is a plain 
caſe, and free from uncertainty and ambiguity, which elſe the 
wow diſpoſe will be liable to. But Judgment was given, 
ut ſupra. 


Howell verſus King. 


Reſpaſs, fo2 d2iving Cattel over the Plaintiffs ground. 

The caſe was; A. has a way over B's ground to Black- 

Acre, and dzives his Beaſts over A's ground to Black-acre, 
and then to another place lying beyond Black⸗acre. And whe⸗ 
ther this was lawful oꝛ no, was the queſtfon upon a demurrer. 
Jt was urged, that when His Beaſts were at Black-acre, he 
might dzive them whither he would: Rolls 391. nu. 40. 11H. 
4. 82. Brook, tit. chimin. -Dn the other ſide it was ſaid, 
that by this means the Defendant might purchaſe a hundzed 
: 02 
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02 a thouſand Acres adjoyning to Black acre, to which he pꝛe⸗ 
ſcribes to have a way: by which means the Plaintiff would 
loſe the benefit of his Land: and that a Pꝛeſcription pꝛeſup⸗ 
poſed a grant, and ought to be continued accoꝛding to the in- 
tent of its oziginal Creation. The whole Court agreed to 


this. And Judgment was given koz the ]latntiff. 


Warren qui tam, &c. verſus Sayre. 


15 Court agreed in this caſe, that an Inkozmation fo? 
not coming to Church, may be bzought upon the Stat. 
of 23 Eliz. ay 5 reciting the clauſe in it that has reference to 
Stat. 1. of the Queen: and that this is the beſt and ſureſt way 


of declaring. 


Term. 
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Williamſon &- Hancock. 
Hill. 24 G. 25 Car. 2. Rot. 679. 


life levies a Fine to J. S. and his heirs, to the uſe of 

himſelf fo2 years, andafter to the uſe of Hannah and 

Suſan Prinne and their heirs, if ſuch a ſum of mo- 

ney were unpaid by the Conuſoz, and if the money were 
patd, then to the uſe of the Coniſo2 and his heirs, And 
this Fine was with general warranty. The Tenant ko 
life died, the monep unpaid, and the warranty deſcended upon 
the Remainder-man in Tail. And the queſtion was, whether 
the Remainder-man were bound by this warranty o2 not ? 
Serjeant Maynard argued, that becauſe the Eſtate of the Land 
is transferred in the Poſt, befoze the warranty attaches in the 
Remainder-man, that therefoze tt ſhould be no Bar. Pe 
agreed, that a man that comes in by the limitation of an uſe 
ſhall be an Aſſignee within the Statute of 32 H. 8. cap. 34. by 
an equitable conſtruction of the Statute, becauſe he comes in 
by the limitation of the party, and not purely by Act in Law: 
but this caſe of ours is upon a collateral garranty, which is a 
poſitive Law, and a thing ſo remote from ſolid reaſon and 
equity, that it is not to be ſtretch d beyond the marime. That 
the Ceſtuy que uſe in this caſe ſhall not vouch, is confeſſed 
on all hands: and there is the ſame reaſon why he ſhould not 
rebutt. He ſaid the reſolution mentioned in Lincoln Colledge 
caſe, was not in the caſe, noꝛ could be: the warranty there 
was a particular warranty, contra tunc Abbatem Weſtmonaſte- 
rienſem & ſucceſſores ſuos; which Abby was diſſolved long be- 
fore that caſe came in queſtion, He ſaid, Juſtice Jones upon 
the arguing of Spirt & Bence's caſe, repozted in Cr. Car. ſaid, 
that he had been pzeſent at the Judgment in Lincoln mm 
G caſe 


1 fo? life, the Remainder in Tafl. Tenant koꝛ 


— 
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caſe, and that there was no ſuch reſolution as is there repoꝛted. 
Serjeant Baldwin atgued on the other ide: that at the Com- 
mon Law many perſons might rebutt, that could not take ad⸗ 
vantage of a warranty by way of Voucher: as the Lo2d by 
Eſcheat, the Lozd of a Uillain, a Stranger, a Tenant in poſ- 
ſeſſion: 35 Aſſ. placito 9. 11 Aff. placito 3. 45 Ed. 3. 18. pla- 
cito 11. 42 Ed. 3. 19. b. a fortiori, he ſaid, he that is in by 
the limitation of an uſe, being in by the ac of the party 
(though the Law co-operate with it, to perfect the aſſurance ) 
ſhall rebutt. 

The Court was of Opinion that the Ceſtuy que uſe might 
rebutt, that though Voucher lies in pzſvity, an abater oz itt: 
truder might rebutt. F. N. B. 135. 1 Inſt. 385. As to Serjeant 
Maynard's Objection, that he is in the Poſt ; they ſald they had 
adjudged lately in Fowle & Doble's caſe, that a Ceſtuy que uſe 
might rebutt. So it was held in Spirt & Bence's caſe, Cr. Car. 
and in Jones 199. Kendal & Foxe's caſe. That Repott in Lin- 
coln Colledge caſe, whether there were any reſolution in the 
caſe 02no, is founded upon ſo good reaſon, that Conveyances 
ſince have gone accowing ta it. Atkyns ſaid, there was a 
Difficult clauſe in the Statute of Uſes, viz. That all and ſingu- 
lar perſon and perſons, &c. which at any time on this fide the 
firſt day of May, &c. 1536. &c. ſhall have, &c. By this clauſe 
they that came in by the limitation of an uſe befoze that day, 
were to have the like advantages by Voucher o2 Rebutter, ag 
if they had been within the degrees. N the Parliament thought 
it reaſonable, why was it limited to that time ? Certainly the 
makers of that Law intended to deſtroy Ales utterly, and 
that there ſhould not be fo2 the future any Conveyances ta 
Uſes. But they ſuppoſed that it would be ſome (mall time be⸗ 
fore all people would take notice of the Statute, and make their 
Conveyances accoꝛdingly; and that might be the reaſon of 
this clauſe, But ſince, contrary to their erpectations, (ſes 
are continued, he could eaſily be ſatisfiedz he ſaid, that Ceſtuy 
que uſe utt, Wyndham was of Opinion, that Ce- 
ſtuy que uſe might vouch : he ſaid there was no Authozity 
againſt it, but only Opinions obiter. They all agreed foz the 
Defenvant, and Judgment was given accozvingliy. 


Cc Rogers 
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Rogers verſus Davenant Parſon of 
| hite-Chappel. 
* Orth Chief Juſtice: The Spiritual Court may compell 
i Partſhioners to repair their Pariſh-Church, if it be out 
of Repair, and may Excommunicate every one of them, till it 


| be repaired : and thoſe that are willing to contribute muſt be 
I abſolved, till the greater part of them agree to aſſeſs a Tax; 
1 but the Court cannot aſſeſs them towards it; it is like to a 
| Bꝛidge 92 a high way; a Diſtringas ſhall iſſue againſt the Jn- 
ih habitants, to make them Repair it: but neither the Kings 
It Court, no2 the Juſtices of Peace can impoſe a Tax fo? it. 
Wyndham, Atkyns & Ellis accorded ; The Church-Wardens 
6 cannot; none but a Parliament can impoſe a Tax: but the 
i greater part of the Pariſh can make a By⸗Law; and to this 

purpoſe they are a Cozpozation. But if a Tax be illegally 


if impoſed, as by a Commiſſion from the Biſhop to the Parſon, 
1 and ſome of the Pariſhioners, to aſſeſs a Tax; yet if it be al- 
| ſented to, and confirmed by the majo2 part of the Pariſhio⸗ 
ws ners, they in the Spiritual Court may pꝛoceed to Excommu⸗ 
1 | nicate thoſe that refuſe to pay it. 
| |; Compton &. Ux. verſus Ireland. 


| Mich. 26 Car. 2. Rot. 691. 


| 
"I 
| 1 — facias by the JAaintiffs as Executoꝛs, to have Execu⸗ 
15 tion of a Judgment obtained by their Teſtatoꝛ; unde 
1 Executio adhuc reſtat faciend. The Defendant confeſſeth the 
1 Judgment, but ſays that a Cap. ad ſatisf. iſſued againſt him, 
upon which he was taken, and was in the cutody of the Uar⸗ 
| den of the Fleet; and that he paid the ſum mentioned in the 
Y.. condemnation, to the TTlarden of the Fleet, who ſutfered him 
| [1 to go at large. The Plaintiff demurred. This the Court held 
A to be no plea; but that it was a voluntary c:cape in the (cJar⸗ 
1 den, and Judgment was given fo2 the Plaintiff, 


Haley's 
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Haley's Caſe. 


Er Cur. If a Habeas Corpus be directed to an inferfour 
Court, returnable two days after the end of the Term, 

pet the inferiour Court cannot pꝛoceed contrary to the 771rit 
of Habeas Corpus. North cited the caſe of Staples, Steward 
of Windſor ; who hardly eſcaped a Commitment, becauſe he 
had p2oceeded after a Habeas Corpus delivered to him (though 
= _ were under five pounds ) and would not make aRe- 

urn of it. 


The K ing againſt Sir Francis Clerke. 


Ent. Hill, 24 & 25 Car. 2. Rot. 594. 


He caſe upon a ſpecial Uerdic was thus, viz. The King 
being ſeized in Fa of the Wannoz of Leyborn in Kent, 

to which the Advowſon of the Church of Leyborn is appen- 
dant (which Banno? came to him by the diſſolution of Mo⸗ 
naſteries, having been part of the poſſeſſions of the Abbot of 
Gray-Church ) granted the Banno? to the Archbiſhop of Can- 
terbury and his Succeſſozs, ſaving the Advowſon ; Akterward 
the King preſents to the Church, being void J S. The Arch- 
biſhop of Canterbury grants the WMannoz, and the Advowſon, 
to the King, his Heirs and Succeſſoꝛs ; which grant is con- 
firmed by the Dean and Chapter: the King grants the Pan⸗ 
no? with the appurtenances, and this Advowſon (naming it 
in particular) which lately did belong to the Archbiſhop of 
Canterbury, and to the Abbot of Gray-Church : together with 
all pꝛiviledges, p2ofits, commodities, #c. in as ample man- 
ner, as they came to the Kings hand by the grant of theArch- 
biſhop, o2 by colour oz pꝛetence of any grant from the Arch- 
biſhop, oꝛ confirmation of the Dean and Chapter, 02 by ſur- 
render of the late Abbot of Gray-Church, o2 as amply as thep 
are now, 02 at any time were in our hands, to Sir Edw. North 
and his heirs, &c. The queſtion was, whether 02 no by this 
| Cc 2 grant 


—ͤ — 


— 


196 


Term. Hill. 26 & 27 Car. II. in C. B. 


grant the Advowſon paſſed. Serjeant Newdigate. The King 
is not appiiſed of his title, and therefoze the grant void: 
1 Rep. 52. a. fo2 he thought this Advowſon came to him by 
grant from the Archbiſhop. Pe cited Moor 318. Inglefields 
caſe. I the King be deceived in Died oz in Law, his grant is 
vold: Brook, Patents 104. 1 Rep. 51, 52. I Rep. 46, 49. 10 
Rep. Arthur Legat's caſe, Hob. 228, 229, 230, &c, ibid. 223, 
243. Dyer 124. 1 Rep. 50. Hob. 170. Moor 888. 1 Rep. 49. 
2 Rep. 33. 11 Rep. 90. 9 H. 6. 28. b. 2 Rolls 186. Hob. 323. 
Cokes Entries 384. Serjeant Hardes contra. Pe laid down four 
grounds oz rules whereby to conſtrue the Rings Letters Pa- 
tents : 1. Uhere a particular certainty precedes, it ſhall not 
be deſtroyed by an uncertainty, 02 a miſtake coming after 3 
2 Cr. 34. & Yel. 42. 2 Cr. 48. 3 Leon. 162. 1 And. 148, 29 
Ed. 3.71. b. 10 H. 4. 2. Godb. 423. Markham's caſe, cited in 
Arthur Legate's caſe, 10 Rep. 2. There is a difference when 
the King miſtakes his title to the pꝛejudice of his tenure oꝛ pꝛo⸗ 
fit, and when he is miſtaken only fn ſome deſcription of his 
grant, which is but ſupplimental, and not material no2 jſſuas 
ble: 21 Ed. 4. 49. 33 H. 7. 6. H. 8. 1. & 38 H. 6. 37. 9 Ed. 
4. 11, 12. Lanes Reports 111. 2 Co. 54. 1 Bulſtr. 4. 3. Di⸗ 
ſting woꝛds of relation in the Kings grant, are good to paſs 
away any thing: Dyer 350, 351. 9 Rep. 24. &c. Whiſtler's 
caſe, 1o Co. 4. TUhen the Kings grants are upon a valuable 
con ſideration, thep ſhall be conſtrued favourably foꝛ thePaten- 
tir, fo2 the honour of the King: 18 Ed. 1. de Quo warranto. 
2 Inſt. 446, 447. 6 Rep. Sir John Molyn's caſe, 10 Co. 65. a. 
Then he applyed all theſe rules to the caſe in queſtion, ann 
pꝛaped Judgment. Afterward Serjeant Maynard argued againſt 
the paſſing of the Advowſon. He ſad thoſe two deſcriptions of 
the Advowſon, viz. belonging lately to the Archbiſhop of Can- 
terbury, and formerly to the Abby of Gray-Church, are cou⸗ 
pled together with a Conjunctive (et) ſo that both muſt be 
true. So here is a falſity in the firſt and material part of the 
grant, viz. the deſcription of the thing granted : though the 
Advowſon of Leyborn be named, pet it is ſo named, as to be 
capable of a generality : oz there may be moze Advowſons 
then one belonging to that Bannoz, This fallity goes to the 


title of the Church. No ſubſequent woꝛds will ald this mil⸗ 
recital ; ko; the deſcription of the thing granted ends there. 


The following wo2ds, viz. adeo plene, &c. and whatever 
comes after, do but ſet out how fully and amply he ſhould 
enjoy 


« 
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enjoy the thing granted: and being no part of its deſcription, 
cannot enlarge it oꝛ make it moze certain: 8 H. 4. 2. Serj. 
Turner contra, cited theſe books, viz. Bacon Elements 96. 
x Leon. 120. Veritas nominis tollit errorem demonſtrationis. 
29 Ed. 3. 7, 8. 1 And. 148. Plowd. Comm. 192. 2 Co. Dod- 
dington's cafe. 10 Co. 113. 19 Ed, 3. Fitzherb, grants 58. 10 
H. 4. 2. Sir John L'Eſtranges caſe. Markham's cate 10 Co. in 
Arthur Legate's caſe. Cr. Car. 548. Ann Needler's caſe, in Hob. 
9 H. 6. 12. Brook Annuity 3. Baker & Bacon's caſe, Cr. Jac. 
48. & Bozoun's caſe, 4 Rep. 6 Co. 7. Cr. Jac. 34. 1 Leon. 119, 
120. 2 Rolls, Prerog. le Roy 200. 8 Co. 167. 21 Ed. 4. 46. 
8 Co. 56. Rolls, tit. Prerog. 201. 10 Co. 64. 9 Co. the Earl 
of Salop's caſe. 1 Inſt. 121. b. Moor 421. 2 Rolls 125. This 
Term the Court gave their Judgment, that the Advowſon did 
well paſs, In this grant there are as large wozds, and the 
ſame wows that are in Whiſtlers caſe 10 Rep. and the King 
fs not here deceived, neither in the value, no2 in his title. And 
Judgment was given accozdingly. 


Vp — 
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Furnis & VVaterhouſe. 


T was moved to a Superſedeas to ſtay pzoceedings upon a 
Grand Cape in Dower, quia erronice emanavit: becauſe 
the return of the Summons was not accozding to the Stat. of 
31 Eliz. cap. 3. the Stat. is, after Summons. 2. The Land 
lieth in a Cille called Heriock - and the Return is of a Pꝛo- 
clamation of Summons at the Pariſh⸗ Church of Halyfax: and 
it does not appear that the Land lies within that Pariſh. 
3. The Return is proclamari feci ſecundum formam Statuti: 
and it is not returned to have been made upon the Land: 
Hob. 33. Allen & Walter. Theſe were all held erronious 3 
and the Grand Cape was ſuperſeded. 


Term . 
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Naylor againft Sharply and others Coroners of 
the (ounty Palatine of Lancaſter. 

/ \ an Dutlawzy upon mean Pꝛoceſs, and has a Capias 
directed to the Chancery of the County Palatine, 

who makes a Pꝛecept to the Cozoners of the County, being 
ſix in all, to take his body, and have him befoze the Kings Ju- 
ſtices of the Court of Common-Pleas at Weſtminſter ſuch a 
day. One of the Coꝛoners being in ſight of the Defendant, 
and having a fair oppoztunity to Arreſt him, doth it not: but 
they all return non eſt inventus : though he were eaſie to be 
found, and might have been taken every day, Pereupon 
the Plainriff bangs an Action againſt the Cozoners, and lays 
his Action in Middleſex 3 and has a Uerdic fo2 100 1. Serj. 
Baldwin moved in Arreſt of Judgment : that the Action ought 
to have been b2ought in Lancaſter : he agreed to the caſes put 
in Bulwer's cale 7 Rep. where the cauſe of Action ariſes equal: 
ly in two Counties; but here all that theCozoners do, ſubſiſts 
and determines in the County Palatine of Lancaſter; fo; they 
make a Return to the Chancery of the County Palatine only, 
and it is he that makes the Return to the Court. He inſiſted 
upon Dyer 38, 39, 40. Huſſe & Gibbs. 2. Pe ſaid this Acti⸗ 
on is grounded upon two wongs, one the not arreſting him 
when he was in ſight ; the other fo2 returning non eſt inventus, 
when he might eaſily have been taken : now fo2 the wong of 
one, all are charged, and entire damages given. He ſaid 
two Sheriffs make but one Dfficer, but the caſe of Cozoners 
is different: each of them is reſponſible fo2 himſelf only, and. 


not fo2 his Companion. Serjeant Turner & Pemberton con- 
| tra, 


Man bꝛings an Action of Debt againſt B. Sheriff of 
the County Palatine of Lancaſter, and ſues him to 
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tra. They ſaid the Action was well bzought in Middleſex, be- 
cauſe the Plaintiffs damage aroſe here, viz. by not having the 
body here at the day, They cited Bulwer's caſe, & Dyer 159. 
b. the Chancery returns to the Court the ſame anſwer that 
the Coꝛoners return to him, ſo that their falſe Return is the 
cauſe of pꝛejudice that accrues to the Plaintiff here. The 
ground of this Action is the return of non eſt inventus, which 
is the act of them all : that one of them ſaw him; and might 
have arreſted him, and that the Defendant was daily to be 
found, cc. are but mentioned as arguments to pꝛove rhe 
falſe Return. And they conceived an Action would not lie 
againſt one Cozoner, no moze then againſt one Sheriff in 
London, York, Norwich, &c. But to the firſt exception 


taken by Baldwin, they ſaid, admitting the Action laid in 


another County then where it ought, pet after Aerdi it 
is aided by the Statute of 16 & 17 Car. 2. if the Ven. 
come from any place of the County where the Action is 
laid: it is not ſaid, in any place of the County where 
the cauſe of Action ariſeth : now this Action is laid in Mid- 
dleſex, and ſo the Trial by a Middleſex Jury good, let the 
cauſe of Action ariſe where it will, Cur. That Statute 
doth not help your caſe; fo2 it is to be intended when 
the Action is laid in the pꝛoper County, where it ought to 
be laid, which the woꝛd p2oper County implies. But they 
inclined to give Judgment fo2 the Plaintiff upon the reaſons 
given by Turner & Pemberton. Adjornatur. 


Bird & Kirke. 


T was reſolved in this caſe by the whole Court; 1. That 

if there be Tenant fo? life, the Remainder fo2 life of a 
Copy-hold, and the Remainder-man fo? life enter upon the 
Tenant fo? life in poſſeſſion, and make a ſurrender, that 
nothing at all paſſcth hereby; fo2 by his entry he is a 
Diſleiſo2 : and has no cuſtomary Eſtate in him, whereof to 
make a ſurrender, 2. That when Tenant fo2 life of a 
Copy-hold ſufiers a Recovery as Tenant in Fee, that on 


199 


200 
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is no foꝛteiture of his Eſtate; fo2 the Free-hold not being 
concernd, and it being in a Court-Baron , where there 
is no Eſtoppell, and the Low that is to take advantage 
of it, if it be a fozfeiture, being party to it, it is not to 
be reſembled to the fozfeiture of a Free⸗Tenant: that Cu- 
ſtomary Eſtates have not ſuch accidental qualities as Eſtates 
at Common Law have, unlefs by ſpectal Cuſtom. 3. That 
if it were a fo2feiture, of this and all other fozfeitures 
committed by Copy-holvers, the Low only, and not any 
of thoſe in Remainder ought to take advantage. And they 
gave Judgment accoꝛdingly. North Chief Juſtice ſaid, that 
where it is ſaid in King & Lord's cafe in Cr. Car. that 
when Tenant fo2 life of a Copy hold ſurrenders, cc. that 
no uſe is left in him, but whoſoever is afterward admit- 
ted, comes in under the Low; that that is to be under⸗ 
ſtood of Copy-holds in ſuch Mannozs, where the Cuſtom 
warrants only Cuſtomarp Eſtates fo2 life; and is not 


applicable to Copy-holds granted fo2 life, with a Remainder 
in Fee. 


Anonymus. 


| Writ of Annuity was bzought upon a Pieſcription 

againſt the Reco? of the Pariſh Church of St. Peter, 
in, cc. the Defendant pleads, that the Church is over- 
flown with the Sea, cc. the Plaintiff demurs. Serjeant 
Nudigate pro Querente: The Declaration is good, fo2 a 
TUrit of Annuity lies upon a pꝛeſcription againſt a Parſon, 
but not againſt an heir: F. N. B. 152. Raſtall 32. the plea 
of the Church being dꝛowned is not good: at beſt it is no 
more then if he had ſaid that part of the Glebe was d2owned : 
it is not the bull ding of the Church, no2 the conſecrated 
ground, in reſpect whereof the Parſon is charged; but the 
pꝛoſits of the Tythes and the Glebe. Though the Church 
be down one may be peſented to the Rectozp: 21H. 7. 1. 
10 H. 7.13. 16 H. 7. 9. & Luttrel's cafe, 4 Rep. Wilmote 
contra. The Parſon is charged as Parſon of the Church of 
St. Peter, we plead in effec that there is no 2 

an 
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and he confeſſeth it. 21 Ed. 4. 83. Br. Annuity 39. 21 Ed. 
4. 20. 11 H. 4 49. we plead that the Church is ſubmerſa, ob- 
ruta, &c. which is as much a diſſolution of the Reaow ag 
the death of all the Monks is a diſſolution of an Abbathte. 
It may be objected that the Defendant has admitted Himſelf 
Rector by pleading to it: but J anſwer, 1. An Eſtoppel is 
not taken notice of, unleſs relyed on in pleading. 2. The 
Plaintiff by his demurrer has confeſſed the Fact of our plea. 
By which mean the matter is ſet at large, though we were 
eſtopped. The Court was clearly of opinion fo2 the Plain. 
tiff, The Church is the Cure of Souls, and the right of 
Tythes. It the material Fabzick of the Pariſh⸗Church be 
down, another may be built, and ought to be. Judicium pro 
Quer, niſi, &c. 
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Vaughton verſus Atwood & altos. 


Reſpaks fo2 taking away ſome Fleſh-meat from the 
Plaintiff; being a Butcher. The Defendant ju⸗ 


ſtifies by virtue of a Cuſtom of the Wanno? of, cc. 

that the Homage uſed to chuſe every year two Sur⸗ 
veyozs, to take care that no unwholſome Uicuals were ſola 
within the Pꝛecinct of that Mannoꝛ ; and that they were ſwom 
to execute their Office truly foꝛ the ſpace ot a pear: and that 
they had power to deſtroy whatever coꝛrupt Uiauals they 
found expoſed to ſale; end that the Oefendants, being choſen 
Surveyors, and ſwoꝛn to execute the Office truly, examining 
the Plaintiffs meat ( whu was alſo a Butcher ) found a ſide 
of Beef cozrupt and unwholſome, and that therefoze they took 
it away and burnt it, prout eis bene licuit, &c. The Plaintiff 
demurs. 

North. This is a caſe of great conſequence, and ſeems 
Doubtful, It were hard to diſallow the Cuſtom, becauſe the 
deſign of it ſeems to be fo2 the pꝛeſervation of mens health. 
And to allow it, were to give men too great a power of ſeiz⸗ 
ing and deſtcoying other men's Goods. There is an Ale- 
taſter appointed at Leets, but all his Office is, to make Pꝛe⸗ 
ſentment at the Leet, if he finds it not accowing to the Aſſize. 
Wyndham, Atkyns & Ellis: Jt is a good reaſonable Cuſtom. 
It is to pzevent evil, and Laws fo2 prevention are better then 
Laws fo2 puniſhment. As fo2 the great power that it ſecms to 
allow to theſe Surveyozs, it is at their own peril if they deſtroy 
any Uictuals that are not really coxupt; fo2 in an Action, if 
they juſtifie by virtue of the Cuſtom, the Plaintiff may take 
iſſue, that the Aiauals were not coꝛrupt. But here the Plain⸗ 
tiff has confeſſed it by the demurrer. Atkyns ſaid, if the Sur- 
veyo2s were not reſponſible, the Homage that put them in muſt 
anſwer koꝛ them, accowing to the rule of reſpondeat lupe rior. 
Judgment was given fo2 the Jol intiff, unleſs, tc. ** 

Ired- 
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Thredneedle & Lynham's (ſe. 


Pon a ſpecial Uerdia, the caſe was thus. The Jury 
found that the Lands in the Declaration are, and time 
out of mind had been parcel of the demeſnes of the Wanno? of 
Burniel in the County of Cornwall; whichManno? conſiſts of 
demeſnes, viz. Copy-hold tenements demiſable fo2 one, two 
02 thee lives, and ſervices of divers Free-hold Tenants: that 
within the Mannoꝛ of Burniel, there is another Mannoꝛ called 
Trecaer, conſiſting likewiſe of Copy-holds and Free⸗holds: 
and that the Biſhop of Exeter held both theſe Yannozs in the 
right of his Biſhopzick. Then they find the Statute of 
I Eliz. in hæc verba. They find that the old accuſtomed yearly 
Rent, which uſed to be reſerved upon a demiſe of theſe two 
Mannors, was 67 pounds, Is. and 5 d. then they find that 
Joſeph Hall Biſhop of Exeter, demiſed theſe two Wannozsto 
one Prowle fo? 99 years, determinable upon thꝛee lives, reſer- 
ving the old and accuſtomed Rent of 67 J. 18. and 54d. that 
Prowlſe, living the Ceſtuy que vies, aſſigned over to James 
Prowſe the demeſnes of the Mannoꝛ of Trecaer, fo? 

„that afterwards he aſſigned over all his Jntereſt in 
both Mannozs to Mr. Noſworthy, ercepting the demeſnes of 
Treacer, then in the poſſeſſion of James Prowſe : That Mr. 
Noſworthy, when two of the lives were expired, fo2 a ſum of 
money by him paid to the Biſhop of Exeter, ſurrend2ed into his 
hands both the ſaid Mannoꝛs, excepting what was in the pol⸗ 
ſeſſion of James Prowſe; and that the Biſhop ( Joſeph Hall's 
Succeſſoꝛ) redemiſed unto him the ſald Yannozs, excepting 
the demeſnes of Trecaer, and ercepting one Meſſuage in the 
occupation of Robert , andercepting one Farm par⸗ 
cel of the Mannoꝛ of Burnie], fo2 thꝛee lives, reſerving 67 1. 
1 8. 5 d. with a nomine pœnæ: and whether this ſecond Leaſe 
was a good Leaſe, and the 67 l. 1s. 5d. the old and ac- 
cuſtomed Rent, within the intention of the Statute of x 
Eliz. was the queſtion, After ſeveral arguments at the 
Bat, it was argued at the Bench in Michaelmas Term, 
Ann. 26 Car. 2, And the Court was divided, viz. Vaug- 
han & Ellis againſt the Leaſe; Atkyns & Wyndham fo? 
it. This Term North Chief Juſtice delivered his Opint- 
on, in which he agreed with Atkyns & Wyndham; ſo that 

DN 2 Judg- 
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Judgment was given in maintenance of the Leaſe ; and the 
Judgment was affirmed in the Kings Bench upon a Writ 
of Erro2. 


— 


The C hapter of the Collegiate ( burch of South- 
well verſus the Biſhop of Lincoln, and J. S. 


Incumbent, &c. 


12 a Qua. imp. the Incumbents Title was under a grant 

made by the Plaintiffs, who were ſeized of the Advowſon 
ut de uno groſſo, in the right of their Church, of the next 
avoidance, one Eſco being then Incumbent of their Pꝛeſenta⸗ 
tion, to Edward King, from whom by mean aſſignments it 
came to Elizabeth Bley, who after the death of Eſco, pꝛeſented 
the Defendant. 

Upon a demurrer theſe points came in queſtion, 1. Ilhe⸗ 
ther the grantozs were within the Statute of the 13 Eliz. 
02 not? 2. {Uhether a grant of a next avoidance be re- 
ſtrained by the Statute? 3. It the grant be void, whe- 
ther it be void ab initio, oz when it becomes (o ? And 
4. Whether the Statute of 13 Eliz. ſhall be taken to be a 
general Law? fo2 it is not pleaded, Serjeant Jones. Fo? 
the firſt point argued, that the Gzantozs are within the Sta- 
tute ; the wows are Deans & Chapters, which he ſaid might 
well be taken ſeverally; fo2 of this Chapter there is no 
Dean. Ik they were to be taken joyntly, then a Dean 
were not within this Law, in reſpec of thoſe poſſeſſions, 
which he holds in the right of his Deanry; but the ſub⸗ 
ſequent general wows do certainly include them; and 
would extend even to Biſhops, but that they are ſuperi⸗ 
our to all that are expꝛeſſed by name. Foz the ſecond, he 
ſaid the Statute reſtrains all gifts, grants, &c. other then 
ſuch, upon which the old Rent, &c. He cited Cr. Eliz. 
440. 5 Co. the caſe of Eccleſiaſtical perſons. 10 Co. the 
Earl of Salisbury's caſe. Foz the third point, he held it 
void ab initio: it muſt be ſo, 02 good fo2 ever: Foz here 
is no Dean, after whoſe death it may become void: as in 

unt 
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Hunt & Singleton's caſe : the Chapter in our caſe never dies. 
Foz the fourth point, he argued that it is a general Law, 
becauſe it concerns all the Clergy : Holland's caſe, 4 Rep. 
& Dumpor's caſe : ibid. 120. b. Willmote contra, North 
Chief Juſtice, Atkyns, Wyndham & Ellis Juſtices, all agręed 
upon the thee firſt points as Serjeant Jones had arg, 
Atkyns doubted whether the 13 of Eliz. were a general Law 
02 not: but was over-ruled. They all agreed, that the 
Action ſhould have been bzought againſt the Patron, as well 
as againſt the Owinary and the Incumbent ; but that being 
only a plea in abatement, that the Defendant has waived the 
benefit thereof, by pleading in Bar. And Judgment was 
given fo2 the Plaintiff, Niſi cauſa, &c. Hunt & Singleton's 
caſe being mentioned, Atkyns ſaid: he thought it a hard caſe; 
conſidering that the Dean and the Chapter were all perſons 
capable, that a grant ſhould hold in fozce as long as the 
Dean lived, and determine then. Ie thought, they being a 
Coꝛpoꝛation aggregate of perſons, who were all capable, that 
there was no difference betwirt that caſe and this. Ellis 
ſaid, that in Floyd & Gregories caſe, repozted in Jones, it 
was made a point: and that Jones in his argument denied 
the caſe of Hunt & Singleton: he ſaid, that himſelf and Sir 
Rowland Wainſcott repozted it, and that nothing was ſaid 
of that point: but that my Lord Coke followed the Report 
of Serjeant Bridgeman, who was thee 02 four years their 
puiſne, and that he miſtook the caſe. 


Milword &. Ingram. 


pe Plaintiff declares in an Action of the caſe upon a 
quantum meruit fo; 40 ſhillings, and upon an Indebi- 

tat. Aſſumpſit fo? 40 ſhillings likewiſe. The Defendant ac- 
knowledged the pꝛomiſes; but further ſays, that the Plaintiſt 
and he accounted together fo2 divers ſums of money ; and 
that upon the foot of the Account, the Oefendant was found 
to be endebted to the Plaintiff in 3 ſhillings, and that the 
Plaintiff in conſideration that the Defendant pꝛomiſed to pay 
him thoſe 3 ſhillings, diſcharged him of all demands. The 
Plaintiff demurred, The Court gave Judgment _—_ 
g 
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the demurrer: 1. They held, that ik two men, being mu⸗ 
tually endebted to each other, do account together, and the 
one is found in arrear ſo much, and there be an expꝛeſs agree- 
ment to pay the lum found to be in arrear, and each to ſtand 
diſcharged of all other demands: that this is a good diſcharge 
in Law, and the parties cannot reſo2t to the oziginal Contrags, 
But North Ch. Juſt. ſaid, if there were but one Debt betwirt 
them,entring into an account fo2 that would not determine the 
Contract. 2. They held alſo, that any pzomiſe might well be dif- 
charged by paroll, but not after it is bzoken, fo2 then it is 
a Debt. 


Jones & Wait. 


7 & Cotton are Towns adjoining; Sir Samuel 
Jones is Tenant in Tail of Lands in both Towns: 
Shrewsbury & Cotton are both within the Liberties of the 
Town of Shrewsbury. Sir Samuel Jones ſuffers a Common 
Recovery of all his Lands in both Vills: but the Præcipe was 
of two Yefſuages and Cloſes thereunto belonging (theſe were 
in Shrewsbury) and of, #c. (mentioning thoſe in Cotton) lying 
and being in the Uille of Shrewsbury, in the Liberties thereof. 
And whether by this Recovery the Lands lying in Cotton, 
which is a diſtin Uille of it ſelf, not named in the Recovery, 
paſs 02 not, was the queſtion. Serjeant Jones argued againſtthe 
Recovery. Þe cited Cr. Jac. 575. in Monk & Butler's caſe, & Cr. 
Car. 269, 270. & 276. he laid the TUrit of Covenant, upon 
which a Fine is levied, is a perſonal Action 3 but a Common 
Recovery is a real Action, and the Land it ſelf demanded in 
the Præcipe. There is no Pꝛeſident, he ſaid, of ſuch a Re- 
covery. Pe cited a caſe Hill. 22 & 23 Car. 2. Rot. 223. Hut- 
ton 106. & Marche's Reports, one Johnſon & Baker's caſe : 
which, he ſaid, was the caſe in point, and reſolved fo2 him. 
But the Court were all of Dpinton that the Lands in Cotton 
paſſed, And gave Judgment accoꝛdingly. Ellis ſaid, if the 
Recovery were erroneous, at leaſt, they ought to allow of it, 
till it were reverſed. 


Lepping 
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Lepping 2 Kedgewin, 


A Action in the nature of a Conſpiracy was bzought 
£ by the Plaintiff againſt the Defendant ; in which the 

eclaration was tnſuffictent. The Defendant pleaded an 
ill plea : but Judgment was given againſt the Plaintiff 
upon the inſtiffictency of the Declaration. TUhich ought 
to have been entred, Quod Defendens eat inde fine die- 
but by miſtake, 02 out of deſign, it was entred, Quia pla- 
eitum precictum, in forma prædicta ſuperius placitat' materia- 
que in eodem contenta, bonum & ſufficiens in lege exiſtit, &c, 
ideo conſideratum eſt per Cur, quod Quer' nil capiat per bil- 
lam. The Plaintiff bꝛings a new action, and declares aright. 
The Defendant pleads the Judgment in the kozmer Action, 
and recites the Recoꝛd verbatim as it was. To which the 
Plaintiff demurred. And Judgment was given fo2 the Platn- 
tiff, niſi cauſa, &. North Chief Juſtice z There is no que- 
ſtion, but that ik a man miſtakes his Declaration, and the 
Defendant demurs 3 the Plaintiff-may ſet it right in a ſecond 
gaion. But here it is objected, that the Judgment is given 
upon the Defendants plea. Suppoſe a Declaration be faul- 
ty, and the Qefendant take no advantage of it, but pleads a 
plea in bar: and the Plaintiſt takes iſſue, and the right of 
the matter is found fo2 the Defendant 3 J hold that in this 
caſe the Plaintiff ſhall never bzing his Action about again: 
fo2 he is eſfopped by the Uerdict, Oz ſuppoſe ſuch a Plain⸗ 
tiff demur to the plea in bar ; there by his demurrer he con- 
feſſeth the fac, if well pleaded 3; and this eſtops him as much 
as a Uerdic would, But if the plea were not good, then 
there is no Eſtoppel. And we muſt take notice of the Defens 
dants plea ; fo2 upon the matter, as that falls out to be good, 
02 otherwiſe, the ſecond Action will be maintainable, oz not. 
The other Judges agreed with him in omnibus. 


Atkinſon 
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Atkinſon &- Rawlon. 


De Plaintiff declares againſt the Oefendant as Execu⸗ 

toꝛ. The Defendant pleads that the Teſtato2 made 

his CUill, and that he the Defendant, ſuſcepto ſuper ſe one- 
re Teſtamenti predict. 6c. did pay divers ſums of money due 
upon ſpectalties, and that there was a Debt owing by the Te⸗ 
ſtato2 to the Defendants Tie; and that he retained ſo much 
of the Teſtatozs Goods, as to ſatisfie that Debt, and that he 
had no other Aſſets : The Plaintiff demurred, becauſe foz 
ought appears the Defendant is an Executo2 de ſon tort : 
and then he cannot retain, fo2 his own debt, The Plaintiffs 
naming him in his Declaration, Executor of the Teſtament 
of, &c. will not make fo? him: fo2 that he does of neceſſity ; 
he cannot declare againſt him any other way, and of that Dpt- 
nion was all the Court, viz. that he ought to entitle himſelf 
to the Executozſhip, that it may appear to the Court, that 
he is ſuch a perſon as may retain. And accoꝛdingly Judgment 
was given fo? the Plaintiff. 
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Smith's Calc. 


Man dies, leaving Jſſue by two ſeveral Venters, 
viz. by the firſt thzee Sons ; and by the ſecond two 


Daughters. One of the Sons dies inteſtate : the 

elder of the two ſurviving Bꝛothers takes out Ad- 
miniſtration, and Sir Lionel Jenkins Judge of the Pꝛerogative 
Court, would compell the Adminiſtratoꝛ to make diſtribution 
to the Siſters of the half-blood, He pꝛayed a Pꝛohibition, but 
it was denied upon advice by all the Judges: fo2 that the St- 
ſters of the halk⸗blood, being a kin to the Inteſtate, and not 
in remotiori gradu then the Bꝛother of the whole blood, muſt 
be accounted in equal degree. 


Anonymus. 


N Action was bzought againſt four men, viz. two Attoz- 

A nies and two Solicito2s, fo2 being Attoznies and Solict- 
toꝛs in a cauſe againſt the Plaintiff in an inferiour Court, falſo 
& malitioſe, knowing that there was no cauſe of Action againſt 
him: and alſo fo2 that they ſued the Plaintiff in another 
Court, knowing that he was an Attozney of the Common: 
Pleas, and p2iviledged there. Per tot' Cur, there is no cauſe 
of Action. Fo02 put the caſe as ſtrong as you will: ſuppoſe a 
man be retained as an Attomey to ſue fo2 a debt, which he 
knows to be releaſed, and that himfelf were a witneſs ta the 
Releaſe 3 yet the Court held that the Action would not lye , 
fo2 that what he docs, is only as Servant to another, and in 
the way of his Calling and Pꝛokeſſion. And fo2 ſuing an 
Attoznep in an inferiour Court; that (they ſaid) was no 
| a Ee cauſe 
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cauſe of Action: fo2 who knows whether he will inſiſt upon 
his pꝛiviledge 02 not? and if he does, he may plead it, and 
have it allowed, 


Fits & al. verſus Freeſtone. 


12 an Action grounded upon a pꝛomiſe in Law, payment be- 

fore the Action bzought is allowed to be given in Evidence 
upon non Aſſumpſit. But where the Action is grounded upon 
a ſpecial pꝛomiſe, there payment 02 any other legal diſcharge, 
muſt be pleaded, 


— es 


Bringloe verſus Morrice. 


1 * Treſpaſs fo; immoderately riding the Plaintiffs Mare, 

the Defendant pleaded, that the Jlaintiff lent to him the 
laid Mare. & licentiam dedit eidem Xquitare upon the 
ſaid Mare, and that by virtue of this Licence the Oefendant 
and his Servant alternatim had rid upon the Mare. The 
Plaintiff demurs. Serj. Skipwith pro Quer. The Licence is 
perſonal and incommunicable: as, 12 H. 7. 25. 13 Hl. 7. 13. 
the Dutcheſs of Norfolk's caſe. 18 Ed. 4. 14. Serj. Nudigate 
contra. This Licence is given by the party, and not created 
by Law, wherefoze no Treſpaſs lpeth: 8 Rep. 146, 147. per 
Cur”, the Licence is annexed to the perſon, and cannot be 
communicated to another: fo2 this riding is matter of plea- 
ſure, North took a difference where a certain time is limited 
fo2 the Loan of the Hozſe, and where not. In the firſt caſe, 
the party to whom the Hozſe is lent, hath an intereſt in the 
Þozſe during that time, and in that caſe his Servant may 
ride: but in the other caſe not. A difference was taken be- 
twirt hiring a Þozſe to go to York, and boxrowing a Þoxſe: in 
the firſt place the party may (et his Servant up; in the ſe⸗ 
cond not. 


Term, 
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Anonymus. 


Man upon marriage Covenants with his TUives 
relations, to let her make a Mill of ſuch and ſuch 

Goods : ſhe made a ill accoꝛdingly by her hul⸗ 

bands conſent, and dyed. After her death, her Mill 

being bꝛought to the Pꝛerogatibe Court to be pꝛoved, a Pꝛo⸗ 
hibition was pꝛayed by the Pusband, upon this ſuggeſtion, 
that the Teſtatrix was foxmina viro cooperta, and ſo diſabled 
by the Law to make a TUill. Cur'. Let a Prohibition go, 
Niſi cauſa, &c. North. Then a queſtion ariſeth concerning 
the Jurisdiction of the Spiritual Court, as whether they ought 
to have the Pꝛobate of ſuch a TUill, whether ſuch a diſpoſition 
of a perſonal Eſtate be a Mill oꝛ not, whether ſuch a Till 
ought to be p2oved befoze a peculiar, o2 beioze the Owinary, 
whether by the Archbiſhop of one Pꝛovince oꝛ another, oꝛ both, 
and what ſhall be bona notabilia; in theſe and the like caſes, 
the Common Law retains the Jurisdiction of determining; 
there is no queſtion, but that here is a good ſurmiſe fo2 a Þ20- 
hibition; to wit, that the woman was a perſon diſabled by the 
Law to make a Mill; the Þugband may by Covenant depart 
with his right, and ſuffer his Mike to make a Till; but 
whether he hath done ſo here 02 not ſhall be determined by the 
Law: we will not leave it to their deciſion : it is too great an 
invaſion upon the right of the Husband, In this caſe the 
Spiritual Court has no Jurisdiction at all: they have the 
Pꝛobate of CUills, but a Feme-covert cannot make a Uill. 
Tf the diſpoſeth of any thing by her Pusbands conſent, the 
poperty of what ſhe ſo diſpoſeth, paſſeth from him to her Lega⸗ 
tee, and it is the gift of the husband. Ik the Goods were 
given into anothers hands in truſt fo2 the wife; ſtill her CUill 
is but a Declaration of the truſt, and not a Till, pꝛoperly ſo 
called. But of things in Action, and things that a Feme- 
Covert hath as Executrix, ſhe = make a Will by her Hul. 
e 2 bands 
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bands conſent : and ſuch a Till, being p2operly a Will 
in Law, ought to be pꝛoved in the Spiritual Court. In the 


caſe in queſtion a Puohibition was granted, 


-------- againſt the Hambrough Company. 


De Plaintiff byought an Action of Debt in London 
[ againſt the Hambrough-Company, who not appearing 


upon Summons, and a Nabil being returned againſt them, 
an Attachment was granted, to attach Debts owing to the 
Company, inthe hands of 14 ſeveral perſons: by Certiorari 
the caule was removed into this Court; and whether a Pro- 


ccdendo ſhould be granted oꝛ not, was the queſtion. 
Serieant Goodtcllow, Baldwin, and Barrell argued, that a 


debt owing to a Cozpozation is not attachable. Sergeant 
Maynard & Scroggs contra. Cur'. We are not Judges of the 
Cuſtoms of London; no; do we take upon us to determine 
whether a debt owing to a Cozpozation, be within the Cuſtom 
of fozrein attachment, oꝛ not. This we judge and agree in, 
that it is not unreaſonable that a Coꝛpoꝛation s debts ſhould 
be attached. Jf we had judged the Cuſtom unreaſonable, 
we could and would have retained the cauſe : Foz we can 
over-rule a Cuſtom , though it be one of the Cuftoms of 
London, that are confirmed by dd of Parliament, if it be 
againft natural reaſon. But becaule in this Cuſtom we find 
no ſuch thing, we will return the cauſe. Let them pꝛoceed 
accoꝛding to the Cuſtom, at their peril. If there be no ſuch 
Cuſtom, they that are aggrieved may take their remedy at 
Law. e do not dꝛead the conſequences of it. It does 
but tend to the advancement of Juſtice and accodingly a 
Procedendo was granted per North Chief Juſtice, Wyndham 


& Ellis. Atkyns aberat. 


Anonymus. 
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Anonymus. 


Er Cur', if a man is indicted upon the Statute of Recu- 


ſancy, Confozmity is a good plea : but not, * an Acti⸗ 
on of Debt be bought. 


Parten & Baſeden's Caſe. 


arten bought an Action of Debt in this Court againſt 
the Teſtatoꝛ of Baſeden the now Dekendant, a d had 
Judgment. After whoſe death there was a devaſtavit returned 
againſt the Defendant Baſcden, his Executoꝛz: he appeared to 
it, and pleaded, and a ſpecial Clerdict was found, to this ef- 
fect, viz. that the Defendant Baſcden was made Erecuto2 by 
the Till, and dwelt in the ſame houſe, in which the Teſtato2 
lived and died, and that befoze Pꝛobate of the Till he pol⸗ 
ſet himſelf of the Goods of the Teſtato2, pꝛtzed them, inven⸗ 
t027en them, and ſold part of them, and patd a Debt, and con- 
verted the value of the reſidue to his own uſe ; that afterwards 
befoze the Oꝛdinary he refuſed, and that upon his refuſal admi⸗ 
niſtration was committed to the TUidow of the deceaſed, And 
the queſtion was, whether oꝛ no the Oefendant ſhould be char- 
ged to the value of the whole perſonal Eſtate, oꝛ only fo2 as 
much as he converted. | 
| Serjeant Barrell argued; That he ought to be charged fo2 
the whole, becauſe ; 1. De is made Executoꝛ by the TUM ; 
and he is thereby compleat Erecuto2 befoze Pꝛobate, to all 
intents but bunging of Actions. 2. He has poſſeſſion of the 
Goods, and is chargeable in reſpec ot that. 3. He cauſed 
ſome to be ſold, and paid a Debt: which is a ſufficient admi⸗ 
niſtration. There is found to diſcharge him, 1. His refuſal 
befoze the Oꝛdinary But that being after he had ſo far inter⸗ 
meddled, avails nothing: Henſloe's caſe : 9 Co. 37. An Ere: 
cutoꝛ de ſon tort, he confeſſed, ſhould not be charged fo2 moꝛe 
then he converted; and ſhall diſcharge himſelf by delivering 
over the reſt to the rightful Executoꝛ. But the caſe is diffe- 
rent 
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rent of a rightful Executoꝛ, that has taken upon him the bur⸗ 
den of the Tlill. The ſecond thing found to diſcharge him, 
is the granting of Adminiſtration to another: but that is 
void, becauſe here is a rightful Executo? that has adminiſired: 
in which caſe the Oꝛdinary has no power to grant Adminiſtra⸗ 
tion, Hob. 46. Keble & Osbaſton's caſe. The third thing found 
to diſcharge him, is the delivery of the Goods over to the Ad- 
miniſtratoꝛ: but that will not avail him; fo2 himſelf became 
reſponſible by his having poſſeſſion, and he cannot diſcharge 
himſelf by delivering the Goods over to a ſtranger, that has 
nothing to do with them. Ik it be objected, that by this means 
two perſons will be chargeable in reſpect of the ſame Goods 3 
J anſwer, that payment by either diſcharges both: Cr. Car. 
Whitmore & Porter's caſe. 

The Court was of Opinion, that the committing of Admi⸗ 
 niſtration in this caſe, is a mere void act, A great inconveni⸗ 
ence would enſue, if men were allowed to Adminiſter as far 

as they would themſelves, and then to ſet up a beggarly Ad- 
miniſtrato2 : they would pay themſelves their own Oebts, and 
deliver the reſidue of the Eſtate to one that's wozth nothing, 
and cheat the reſt of the Credftozs. It an Adminiſtratoz 
hung an Action, it is a good plea to ſay, that the Executoz 

made by the Mill has adminiſtred. Accodingly Judgment 
was given fo2 the Plaintiff. 


Major e&-Stubbing verſus Birde & Harriſon, 


Eſolved, that a plea may be a good plea in abatement, 

though it contain matter that goes in bar; they relyed 

upon the caſe in 10 H. 7. fol. 11. which they ſaid was a caſe in 

point, and Salkell & Skeltons cafe, 2 Rolls Reports: and Judg- 
ment was given accozdinglx. 


Term. 
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Er North Chief Juſtice; if there are accounts betwien 
two Merchants, and one ot them becomes Bankrupt, 
the courſe is not to make the other, who perhaps up: 

on ſtating the Accounts, is found endebted to the 

Bankrupt, to pay the whole that oziginally was entruſted to 
him, and to put him fo2 the recovery of what the Bankrupt 
owes him, into the ſame condition with the reſt of the Credi⸗ 
toꝛs; but to make him pay that only which appears due to 
Bankrupt on the foot of the Account: otherwiſe it will be fo2 
Accounts betwirt them after the time of the others becoming 
Bankrupt, if any ſuch were, 


1 


Wing &- Jackſon, 


Reſpaſs Quare vi & armis, the Defendant inſultum fecit 
upon the Plaintiff was bzought in the County Court; 

and Judgment there given fo2 the Plaintiff, But it was re⸗ 
verſed here upon a Nlrit of falſe Judgment, becauſe the Coun- 
ty Court, not being a Court of Recowd, cannot fine the De- 
fendant, as he ought to be, if the cauſe go againſt him, be⸗ 
cauie of the vi & armis in the Declaration: but an Action of 


Treſpaſs without thoſe wozds will lie in the County Court 


well enough, 


Anonymus. 


— 
— — 
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Anonymus. 


Uicar libell'd in the Spiritual Court fo2 Tythes ok 
A of young Cattle, and ſurmiſed that the Defendant was 
ſciſed of Lands in Middleſcx, of which Pariſh he was Uicar, 
and that the Defendant had Common in a great Waſte called 
Scdgemore-· Common, as belonging to his Land in Middleſex ; 
and put his Cattle into the ſaid Common. The Defendant 
payed a Prohibition, fo2 that the Land where the Cattle went 
was not within the Parifh of Middleſex. The ſame Plaintiff 
libelled againſt the fame Defendant fo2 Tythes of TUUillow- 
Fangots ; who luggeſks to have a Prohibition, the payment 
of 2 d. a year to the Recto2, fo2 all Tythes of TUillow. The 
ſame Plaintiff tibeHed atſo foꝛ Tythes of Sheep. The De- 
kendant, to have a Pꝛohibition, ſuggeſts, that he took them 
in, to feed, after the Coꝛn was reaped, pro mclioratione agrt- 
culturz infra terras arabiles & non aliter. 

As fo? the firſt of theſe no Prohibition was granted, becauſe 
of that clauſe in 2 Edw. 6. whereby it is enacted, that Tythes 
of Cattle feeding in a Taſte oꝛ Common, where the Pariſh 
is not certainly known, ſhall be paid to the Parſon, tc. of the 
Pariſh where the owner of the Cattle lives. 

Foꝛ the ſecond, they held that a modus to the Recto2 is a 
good diſcharge againft the AGicar. Fo2 the third, they held 
that the Parſon ought not to have Tythe of the Coꝛn and 
Sheep too, which make the ground moze profitable, and to 
yield moꝛe. Per quod, &c. 


Ingram verſus Tothill & Ren. 


I Eplevin. Trevill [eaſed to Ingram fo2 99 years, if Joan 
| Ingram his wife, Anthony & John Ingram his Sons 
ſhould ſo long live, rendzing an Heriot oz 40 ſhillings to the 
Leſſo2 and his Aſſigns, at the election of the Lefſo2 his heirs 
and Aſſigns, after their ſeveral deaths ſucceſſive, ag they are 
named in the Indenture. Trevill deviſeth the Reverſion. 
John dyes, and then Joan dies: and the queſtion was, = 
ther 


— 
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ther oꝛ no a Hertot were due to the Deviſee upon the death oe 


Joan. The Court agreed that the :vowzy was faulty, becauſe 
it does not appear thereby, whether Anthony Ingram was alive 
02 not at the time of the diſtreſs taken; fo2 if he were dead, 
the Leaſe would be determined. North. Though Anthony 
were alive, the Deviſee of Trevill could not diſtrain fo2 the 
Periot, fo2 that the reſervation is to him and his Aſſigns, and 
although the Elegion to have the I:zriot o2 40 ſhillings gtven 
to the Leſſo2, his heirs oz Aſſigns, yet that will not help the 
fault in the reſcrvation. Ellis. There is another fault, in the 
pleading 3 fo2 it is pleaded that Trevill made his TUill in w2t- 
ting; but it is not ſaid, that he dyed ſo ſeized; fo2 if the Eſtate 
of the Deviſo2 were turned to a right at the time of his death, 
the Mill could not operate upon it. Alſo it is ſaid, that the 
Avowant made his Election, and that the Plaintiff habuit no- 
titiam of his Election, but it is not ſaid by whom notice was 
given: fo2 theſe cauſes Judgment was given fo2 the Plaintiff. It 
was urgev likewiſe againſt the Avowant, that no Hertot could 
be due in this caſe, becauſeJoan did not die firſt: but the courſe 
of ſucceſſion is interrupted 3; and that a Heriot not being due 
of common right, the woꝛds of reſervation ought to be purſued: 
but as to this the Court delivered no Opinion. 


——— —— — — — — — — —— — 


— 


Oguell verſus the Lord Arlington Guardian of 
Sir John Jacob. 


Pon a Trial at Bar the Court delivered fo2 Law to the 
Jury, that if there be Tenant by Elegit of certain 
Lands, and a Fine be levied of thoſe Lands, and five years 
with non-claim paſs, that the intereſt of the Tenant by Elegir 
is bound, accowing to Saffyn's caſe 5 Rep. otherwiſe, if the 
Land had not been actually extended, Alſo, that if an Jn- 
quiſition upon an Elegit be found, the party befoze entry has 
the poſſeNion, and a fine with non claim ſhall bar his right; foz 
before actual entry he may have Ejectione firmæ 02 Treſpaſs, 
and ſo not like to an intereſle termini. 


FE Barry 


—— YES _— OODTI——_ —_—_———— 
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Barry & I rebelwycke, 


If a Parſon have a Penſion by Pꝛeſcription, he may either 

bꝛing an Action at the Common Law, oz commence a Suit 
in the Spiritual Court; but if he bzings a Writ of Annuity 
at the Common Law, he can never after ſue in the Spiritual 
Court, fo2 that his Election is determined, 


Wakeman & Blackwell. 


Na Quare impedit the Defendant pleaded a recovery in 

this manner, viz. that John Wakeman OGy2andfather ta 
the Plaintiff was ſeized in fee of the Mannoz, to which, #c. 
and that a Præcipe was bzought againſt one Prinne & Phil- 
potts, adtunc tenentes liberi tencmenti, &c. who appeared and 
vouched John Wakeman, &c. and that this Recovery was to 
the uſe of J. S. under whom the Oefendant claims, 

Strode, pro Defendente: it is not neceſſary that the Te- 
nant in a Common Recovery have a Freehold, at the time of 
the purchaſe of the Crit ; if he have at the time of the re- 
turn, it ſufficeth. 7 Ed. 3. 42. 7 Ed. 3. 70. Aſſ. of no. diſſ. 43 
Ed. 3. 21. in theſe Authozitics. the perſon againſt whom the 
Pracipe is bzought, comes in by right, after the purchaſe, and 
befo2e the return of the CUrit. But in 25 Ed. 3. 68. there is 
an erample, where the Tenant to the Præcipe comes in by 
tort; but there is this difference: ik he comes to the Land 
by his own act, be it by right 02 by wong, there he makes the 
Urit good: otherwiſe if he come to it by ac of Law. 8 Ed. 
3. 22. a. Formedon. 25 H. 6. 4. the reaſon why you ſhall not 
abate the Plaintiffs TUrit by your own act, is becauſe you can⸗ 
not give him a better. 7 

The demandant here is eſtopped to ſay, that there was not 
a Tenant to the Præcipe in this Recovery; fo2 the TUrit is 
but abatable, if bꝛought againſt one that is not Tenant: and 
as long as it ſtands not abated, but is pleaded to, æc. it ſhall 
conclude all that are parties and pꝛivies, and all claiming un⸗ 
der them: 34 Ed. 3. F. tit. droit 39. here is in our 3 an 
eſtop⸗ 
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eſtoppell, with a recompence: Wakeman the Gꝛandfather, who 
was the firſt Vouchee in this Recovery, might have counter: 
pleaded the lien and erto2ted the warranty; but having vouch- 
ed over, he is paſt that advantage, and is concluded, being 
made a party by Voucher. 

This being a common Recovery, the Court will do all they 
can to make it good. A Fine is levied by Dedimus poteſtatem 
by Baron and Feme, The Commiſſioners did not return the 
examination of the wife; and pet that is the diſcriminating 
difference, upon which depends whether the wife ſhall be bound 
by the Fine 02 not: 15 Ed. 4. 28. a. Litt. Sect. 670. 6 Ed. 3. 
22. a. The Court muſt needs in this caſe intend, that Prinne 
& Philpots came in by conveyance, becauſe Wakeman came itt 
upon the Voucher, which he would not have done, if there 
had not been alien. He cited Cro, Jac. 454. Lincoln Colledge 
caſe, 3 Rep. 48. & Hob. 262, Duncomb & Wingfield's caſe, 
To which Pemberton anſwered, that tunc tenens is a ſufficient 
averment in the pleading of a Recovery, which is favoured in 
Law; but it is not good alone, when in the ſame ſentence a 
matter is ſet fo2th, that is inconſiſtent with it, and plainly 
contradico2y, as in this caſe ; and of that opinion was the 
Court, The caſe in Hob. they ſaid was upon a ſpecial Uer- 
dict: where many things may be intended, which ſhall not be 
ſo in pleading: and in Lincoln Col caſe the Mrit is (aid to be 
brought againſt one Edw, Chamberlain in one part of the Re- 
cod, and the Mother is ſaid to be Tenant in another part of 
the Recow, and by the other party; but here in the ſame ſen- 
tence uno flatu, there is a flat contradiction. 


Burrow & Haggett. 


Ormedon in the deſcender. The Defendant pleaded in 
abatement of the Count, and took theſe erceptions t 

I. That the demandant declares that the right deſcended to 
him after the death of Leonard, as Bother and heir to Leon: 
and Son and Heir of the Donee ; but does not alledge that 
Leonard died without iſſue : 8 Rep. 88. Buckmere's caſe. In 
ancient Regiſters the clauſe is eo quod, the iſſue dyed without 
iſſue; Co. Ent. 254. b. &c. Raſt. Entr. 365. C. Yelv. 227. 
| Ff 2 Glaſle 


- —— . — —— — 
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Glaſſe & Gyll's caſe. 9 Ed. 4. 36. a man that entitles himſelf 
as heir, muſe ſhew how he is heir. Scyſe contra. The pꝛeſi⸗ 
ſidents are on our ſive : and the difference is betwirt a Forme- 
don in the c ner, and a Formedon in the remainder 02 re- 
verter. Jif the koꝛmer they do not mention the dying without 
iſſue of him, after whoſe death they claim: fo2 the Count 
there is in effect only to ſet out their pedigree; but in a Forme- 
don in the Remainder oꝛ Reverter, it is otherwiſe 39 Ed. 3.27. 
Old Book of Ent 339. tit. Formed', bar: plac 3. Co. Lit. Man- 
devilc's caſe, 26 b 7 H. 7. fol. 7. b there our caſe is put in 
erpreſs terms 3 the exception taken to the Count there by Ke- 
ble, is the ſame that is taken to ours here: and there it is 
over⸗ ruled. North J have looked into pꝛeſidents, and find 
the Count in this caſe accowing to them. It is a plain and 
reaſonable difference betwirt a Formedon in the diſcender, and 
a Formedon in the remainder or reverter: n02 could the de- 
mandant be bꝛother and heir to Leonard, if Leonard had left 
childzen, cc. Another exception was, that the demandant 
does not (et foꝛth, that he was Son and heir of John, begotten 
on the body of Jane his wife; fo2 it was a gift in ſpecial tail. 
But this was over-ruled ; fo2 in the Writ that is (ct foꝛth, and 
in the Declaration, after the woꝛds filio & hæredi prædict. Jo- 
hannis, came an (&.) which (&c.) let the woꝛds of the Nlrit 
into the Count; and ſo it was held good. The Pꝛothonota⸗ 
ries ſaid, that the koꝛms ot Counts were accoꝛdingly. And 
Judgment was given to anſwer over, Niſi cauſa, &c. 


Term. 
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Blythe verſus Hill. 


Ebt upon an Obligation fo2 the payment of money 
at a day certain. The Dekendant pleaded that 
the Plaintiff, being deſirous to have the money 
paid befoze the day, took another Bond fo2 the 

ſame lum payable ſooner : and that this was in full ſatisfact- 
on of the fozmer Bond; upon this plea the Plaintiff took il⸗ 
ſue, and it was found againſt him. And Serjeant Maynard 
mob d, that notwithſtanding this Uerdic, Judgment ought 
to be given fo? the Plaintiff; fo2 that the Defendant by his 
pi*a has confeued the Action; and to ſay that another Bond 
was ginen in ſatisfaction, is nothing to the purpoſe : Hob. 62. 
ſo that upon the whole it appears that the Plaintiff has the 
right, and he ought to Have Judgment: 2 Cr. 139. 8 Co. 
93.4. and day was given to ſhew cauſe why the Plaintiff 
ſhould not have Jugment + Vide infra hoc codem Ter- 
mino. 


* — 


— ee 


Savill againit the Hundred of 


Pe Plaintiff in an Action upon the Stat. of Wint. had a 

Uerdia, and it was moved in arreſt of Judgment, that 

the Felonious taking is not ſajd to be in the High way: 2 Cro. 

469, 675- North. An Acton lies upon the Stat. of Winton, 

though the Robbery be not committed in the High way: to 

which the Court agreed: and the Pꝛothonotaries ſaid, that 
the Entries were frequently ſo, Per quod, &c. 


| Calthrop 


T7 
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Calthrop & Philippo. 


Ne J. S. had recovered a Debt againſt Calthrop, and 
pꝛocured a (lirit of Execution to Philippo the then 
Sheriff of D. but befoze that TUrit was executed, Calthrop 
pꝛocured a Superſedeas to the ſame Philippo, who when his 
year was out, delivered over all the Writs to the new She- 
riff, ſave this Superſedeas, which not being delivered, J. S. 
pꝛocutes anew Trit of Execution to the new Sheriff; upon 
which the Goods of Calthrop being taken, he bꝛings his Actt- 
on againſt Philippo, fo2 not delivering over the Superſedeas. 
After a Clcrdict fo2 the Plaintiff, it was moved in arreſt of 
Judgment, that the Action would not lie, fo2 that the Sheriff 
is not bound to deliver over a Superſedeas. 1. Becauſe it is not 
a CUrit that has a return. 2. Becauſe it is only the She- 
riffs Warrant fo2 not obeying the TUrit of Execution. The 
Pꝛothonotaries ſaid, that the courſe was to take out a new 
LUrit to the new Sheriff, Serjeant Strode argued, that the 
Superſedeas ought to be delivered over: becauſe the Kings 

CUrit to the old Sheriff is, Quod Com prædict cum perti- 
nentiis, uno cum rotulis, brevibus, memorandis & omnibus of- 
ficium illud tangentibus, quæ in cuſtodia ſua exiſtunt, liberet, 
&c. Reg. 295. & 3 Co. 72. Welſtby's caſe. Beſides, the Su- 
perſedeas ig fo2 the Defendants benefit; and there is no rea- 
ſon why the Capias ſhould be delivered over, which is koz the 
Plaintiffs benefit, and not the Superſedeas, which is foz the 
Defendants, And he ſaid an Action will lie fo2 not delf- 
livering over ſome T{Urits to the new Sheriff, though thoſe 
Writs are not returnable: as a Ulrit of Eſtrepement. 
The Court inclined to his Opinion: but it was ad- 


journed to a further day, on which dap it was not 
moved, 


Beſcawin 
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Baſcawin G Herle verſus Cooke. 


Ho. Cook granted a Rent-charge of 200 l. per annum 
to Baſcawin & Herle fo; the life of Mary Cook, habend' 
to them, their heirs and aſſigns, ad opus & uſum of Mary, and 
in the Indenture covenanted to pay the rent ad opus & uſum 
of Mary. Baſcawin & Herle upon this bzing an Acton of Co- 
venant, and aſſign the breach in not paying the Rent to them- 
ſelves, ad opus & uſum of Mary. The Defendant demurs: 
1. Becauſe the woꝛds in which the bꝛeach is aſſign'd, contain 
a negative pregnant. Baldwin fo; the Plaintiff z we aſſign 
the breach in the woꝛds of the Covenant, Cur accord. 2. Be: 
cauſe the Plaintiff does not ſay that the money was not paid 
to Mary, it would ſatisfie the Covenant. 3. This Rent- 
charge is executed to Mary by the Stat. of Uſes, and ſhe ought 
to have diſtratned fo2 it: fo2 ſhe Having a remedy, the Plain⸗ 
tiffs, out of whom the Rent is transferred by the Statute, 
cannot bꝛing this Action: Hereupon two queſtions were made, 
1. {Ubcther this remedy by Action of Covenant be transfer- 
red to Mary by the Stat. of Uſes 02 not? And 2dly, if not, 
whether the Covenant were diſcharged 02 not? North & 
Wyndham: hen the Statute transfers an Eſtate, it tran(- 
fers together with it ſuch remedies only, as by Law are inci⸗ 
dent to that Eſtate, and not collateral ones. Atkyns accor- 
dant. There is a clauſe in the Statute of 27 H. 8. c. 10. 
which gives the Ceſtuy que uſe of a Rent all ſuch remedies, 
as he would have had, if the Rent had been actually and real- 
ly granted to him: but that has place only where one is 
ſeized of Lands in truſt that another ſhall have a Rent out 
of them: not where a Rent is granted to one to the uſe of 
another. They agreed alto that the Covenant was not diſchar- 
ged. And gave Judgment fo? the Plaintiff, Niſi, &c. 


Higden 


A 
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Higden verſus V V hitechurch, Executor 
of Dethicke. 


Udita Querela. The Plaintiff declares, that himſelf 
and one Prettyman became bound to the Teſtato2 fo? 


the payment of a certain ſum : that in an Action bzought 


againſt him he was Dutlawed: that Dethick afterward bꝛought 
another Action upon the ſame Bond againſt Prettyman, and 
had Judgment: that Prettyman was taken by a Cap. ad ſatis- 
taciend', and impaſoned, and paid the Debt, and was releal⸗ 
ed by Dethick's conſent : upon this matter the Plaintiff here 
pꝛays to be relieved againſt this Judgment and Outlawzp. 
The Defendant proteſtando that the Oebt was not ſatisfied, 
pleads the Dutlawzy in diſability. The Plaintiff demurs. 
Baldw. fo2 the Plaintiff, Non datur exceptio cjus rei, cujus 
petitur diſſolutio. De reſembled this to the caſes of bzinging 
a (Urit of Erro2 02 Artaint, in neither of which Duclaww is 
pleadable, 3 Cr. 225. 7 H. 4. 39. 7 H. 6. 44. Seyſe contra. 
Outlawzy is a good plea fn Audita querela. 2 Cr. 425 8 Co. 
141. this caſe is not within the maxime that has been cited; 
a wit of Erro and Attaint is within it: fo? in both them the 
Judgment it ſelf is to be reverſed, But in an Audita quc- 
rela you admit the Judgment to be good: only upon ſome 
equitable matter arifing ſince, you pꝛay that no Execution 
may be upon it: Vide 6 Ed. 4. 9. b. & jaſon & Kite's caſe: 
Mich. 12 Car. 2. Rot. 38 5. Adj. Paſch. 13. Cur' accord*. It 
the Judgment had been erroneous, and a wit of Erroz 
had been b2ought, the Dutlaw2y, which was but a ſuper⸗ 
ſtructure, would fall by conſequence 3 but an Audita que- 
rela meddles not with the Judgment : the Plaintiff here 
has no remedy, but to ſte out his Charter of Par- 
Don, 


Blythe 
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Blythe & Hill, ſupra 221. 


He caſe being moved again, appeared to be thus, viz. 
The Plaintiff bꝛought an Action of Debt upon a Bond 
againſt the Defendant as heir to the Obligoz. The Deken⸗ 
dant pleaded, that the Dbligoz, his Anceſtoz, dyed inteſtate, 
and that one J. S. had taken out Letters of Adminiſtration, and 
had given the Plaintiff another Bond in full ſatisfaction of the 
koꝛmer. Upon this, iſſue being joyned, it was found fo2 the 
Defendant. Jt was ſaid fo2 him, that one Bond might be 
taken in ſatisfaction of another; and 1 Inſt. 212. b. 30 Ed. 1. 
23. Dyer 29. were cited. North Chief Juſtice : Ik the ſe- 
cond Bond had been given by the Obligoꝛ himſelf, it would 
not have diſcharged the foꝛmer: but here, being given by the 
Adminiſtratoz, ſo that the Plaintiffs ſecurity is bettered, and 
the Adminiſtrato2 chargeable-de bonis propriis, J conceive it 
may be a ſufficient diſcharge of the firſt Bond. Wyndham 
accord, elſe the Adminiſtrato2 and Heir might both be char- 
ged. Scroggs accord. Atkyns. There are many Authozities 
in the point; and all directly, that one Bond cannot be given 
in ſatisfaction of another. So is Cr. Eliz. 623, 697, 716. 
727. and many others. But yet J hold that Judgment 
ought to be given fo2 the Oefendant ; fo2 though it be an 
impertinent iſſue , yet being found fo2 him, he ought by 
the Statute of 23 H. 8. to have Judgment. Ik no iſſue 
at all had been joyned, it would have been otherwiſe : 
2 Cro. 44. 575. Serjeant Maynard Cites 9 H. 6. but that caſe 
was befoze the Statute: ſo J ground my Judgment upon 
that point. North. J took it, that unapt iſſues are aided 
by the Statute, but not immaterial ones. And ſo ſald Scroggs. 
Judic' pro Defendente, Niſi, &c. | 


G g Southcot 
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Southcot c. Stowell. 
Intrat Hill. 25 & 26 Car. 2. Rot. 1303. 


Ovenant fo; non-payment of money. The caſe was 
thus; viz. Thomas Southcote had iſſue two Song; Sir 
Popham and William; and in conſideration of the marriage 
of his Son Sir Popham, covenanted to ſtand ſeized to the uſe 
of Sir Popham and the heirs Bales of his body ; and fo? de- 
fault of ſuch iſſue, to the uſe of the heirs Bales of his own 
body, the remainder to his own right heirs. Sir Popham dies, 
leaving iſſue Edward his Son, and four Daughters: then 
Thomas the Father died; and then Edward died without iſſue, 
and the queſtion was, whether Sir Pophams Daughters o2 Wil- 
liam had the better title? Two points were made, 1. (he- 
ther the limitation of the Remainder to the Þeirs Bales of 
the body of the Covenantoz, were good in its creation, 02 
not? 2. Admitting it to be good oziginally, whether it could 
take .effect after the death of Edward; he leaving Siſters, 
which are general heirs to the Covenantoz, North, Wynd- 
ham & Atkyns, upon admiſſion of the firſt point, were of opt- 
nion fo2 William ; and that he ſhould have the Eſtate, not by 
purchaſe, but by deſcent from Edward: fo2 after the death of 
the Father, both the Eſtates in tail were veſted in him: and 
he was capable of the remainder by purchaſe : and being once 
well veſted in a purchaſer, the Eſtate ſhall afterwards run in 
courſe of deſcent : Scroggs doubted, But they all youbted of 
the firſt point, and would adviſe. V. infr Paſch. 29 Car. 2. 
It was (aid by the Juſtices in the Countels of Northumber- 
lands caſe, That if a Knight be but returned on a Jury, when 
a Nobleman is concerned, it is not material whether he ap- 
pear and give his Uerdic 02 no. Alſo, that if there be no 
other Knights in the County, a Serjeant at Law that is a 
— map be returned, and his puviledge ſhall not excuſe 
im. 


Gayle 
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Gayle &» Betts. 


Ebt upon a Bond, The Defendant demands Oyer 
of the Bond and Condition; which was to pay fozty 
pounds per annum quarterly ſo long as the Defendant ſhould 
continue Regiſter to the Arch deacon of Colcheſter ; and ſays 
that the Dffice was granted to A. B. & C. fo2their lives: and 
that he enjoyed the Dffice (o long as they lived and no longer, 
and that ſo long he paid the ſald 40 l. quarterly. The Plain⸗ 
tiff replies, that the Defendant did enjoy the Office longer, and 
had not paid the money. The Defendant demurs, ſuppoſing 
the replication was double. Cur'. The Replication is not 
double: fo2 the Defendant cannot take iſſue upon the non-pay- 
ment of the money; that would be a departure from his plea 
in bar: ſo ił upon a plea of nullum fecit arbitrium, the Plain⸗ 
tiff in his Replication ſet fozth an award and a breach, the De- 
fendant cannot take iſſue upon the breach, fo2 that would be 
an implicite confeſſion of what he had denied befoze, North. 
Ik the Defendant plead that he did not ererciſe the Office be⸗ 
yond ſuch a time, till which time he paid the money, the Plain⸗ 
tiff may take iſſue either upon the payment till that time, oꝛ 
reply upon the continuance ; but if he do the latter, he muſt 
ſhew a bꝛeach; fo2 the continuance is in it (elf no breach, 


Ellis & Yarborough. 


Ction upon the Caſe againſt a Sheriff foz an Eſcape. 
The Plaintiff declares, that one G. was endebted to 

him in 200 l. and that the Defendant took him upon a Latitat 
at the Plaintiffs ſuit : and afterward ſuffered him to eſcape. 
The Defendant pleads the Statute of 23 H. 6. cap. 10. and 
that he let G out upon Bail, accozding to the ſald Statute, 
and that he had taken reaſonable Sureties, A. & B. perſons 
having ſufficient within the County. The Plaintiff replies 
and traverſes, abſque hoc, that the Defendant took Batl of 
perſons having ſufficient within the County : the Defendant 
demurs. Skipwith, The Sheriff is ar” 7 Rs take Bail. 
g 2 It 
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Tf he take inſufficient Bail, the courſe is fo2 the Court 
to amerce the Sheriff, and not fo2 the party to have an 
Action upon the caſe : Cr. Eliz. 852. Bowles and Laſlcl!'s 
caſe, and Noy 39. if the Sheriff takes no Bail, an Adi- 
on lies againſt him: and all Actions bzought upon this 
Statute are founded upon this ſuggeſtion 2: 3 Cro. 460. 
Moor. 428. 2 Cro. 280. but if he take inſufficient bail, it is at 
his own peril ; and no Action lies: the Sheriff is Judge of the 
bail, and the ſum is at his diſcretion : Cr. Jac. 286. Villers & 
Haſtings : and ſo are the number of the perſons , he may take 
one, two oz three, as he plealeth. Pe cited Cr. Eliz. 808. 
Clifton & Web's caſe. Beſides the traverſe is pꝛegnant, foꝛ 
it implics that the perſons have ſufficient out of the County; 
and the Sheriff is not bound to take bail only of perſons ha- 
ving ſufficient within the County. 
Serjeant Barrell contra. 

The Court not agreeing in their Opinions upon the matter 
ok Law, it was put off to the next Term, to be argued. 

Baldwin fo2 the Defendant, cited 3 Cr. 624. 152. 2 Cr. 286. 
Noy 39. Rolls, tit. Eſcape, 807. Moor 428. that the Sheriff 
is compellable to let him to bail, and is Judge of the ſufficten- 
cy of the Sureties. The Statute was made fo2 the Pꝛiſoners 
benefit, fo2 the miſchief befoze was, that the Sheriff not be⸗ 
ing compellable to bail him, would extozt money from him to 
be bailed : and the wozd ſufficient is added in favour of theShe- 
riff; and ſo are the wozds, within the County. The Sheriff 
is not compellable to aſſign the bail Bond; and then, if the 
Plaintiff cannot have the ſecurity given by the Oefendant fo2 
his appearance, it is all one to him, whether it be good oz no. 

Strode contra. Why muſt the Sheriff always aver that he 
has taken ſufficient Sureties, if their ſufficiency be not mate⸗ 
rial? Thy is an Action allowed to lie, if the Sheriff take no 
Sureties at all, ſince accoꝛding to my Bꝛothers Opinion, the 
party has no intereſt in them? It the Law be as they argue, 
the Statute has left the Plaintiff in a woxſe condition then 
he was at the Common Law: fo2 it has depzived him of the 
remedy that he had befoze 3 and the Amercements belong not 
tohim, but to the King. 

Cur', The ſufficiency of the bail is not material: it is only 
fo2 the Sheriffs own ſecurity. If he take no bail at all, an 
Action lies againſt him, fo2 then he does not ad by colour of 
this Law. Atkyns. The Statute is not advantagious — - 

ain⸗ 
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Plaintiff at all, unleſs the Sheriff let go the pꝛiloner without 
taking any bail; and then he muſt render treble damages. 
And by the Opinion of the whole Court Judgment was given 
fo the Defendant. 


AS. 


Moor verſus Field. 


Cuſtom was alledged, that all perſons in a Pariſh 
that had Ship upon their ground on Candlemas-day, 
be diſcharged of Tythes of all Sheep that ſhould be up⸗ 
on their ground after inthat year,upon payment of full Tythes 
fo2 all the Sheep that were there upon that day; and this was 
adjudged an unreaſonable Cuſtom. Serjeant Turner argued 
foz it, and cited Rolls Abr 2 part, 647,648. 


Term 
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Strode verſus I Eveſq; de Bath & Wells, and 
Sir George Horner and Maſters. 


Uare Impedit, the Plaintiff entitles himſelf by ver- 
tue of a Gzant of the next Avoidance made by 
Sir George Horner, and counts that Str George 
was ſeized in fee of the Mannoꝛ of Dowling ; ta 

which toe advowſon was appendant, and pzeſented J. S. who 

was admitted, inſtituted, 4c. and that then he granted the 
next Avoidanceto the Plaintiff, and that J. S. died and it be- 
longs to him to pꝛelent. 

Serjeant Barton. The Plaintiff has failed in his Count, he 
ſays, That Sir George was ſetzed, and p2eſented, but he 
does not ſay, That he pꝛeſented tempore pacis, F. N. B. 33. 
Hob. 102. 6 Co. 30. 1 Inſt. 249. F. N. B. 31. 5 Co. 72. 
Vaug. 53. N 

Strode. TUhen the Plaintiff makes his Title by a Pie⸗ 
ſentation, he ought to ſay, That it was tempore pacis; but 
Sir Georges Title is by reaſon of his being ſeized of the Man⸗ 
noꝛ of Dowling, to which the Advowſon is appendant. So 
that the difference, as to that, will be betwirt an Advowſon in 
groſs and an Advowſon appendant. 

Cur. TUhen a man ſhews a pꝛecedent Right, and then al- 
ledges a Pꝛeſentation, in purſuance of that Right, as in 
this caſe the Plaintiff does in Sir George Horner, there it 
needs not be alledged to have been tempore pacis 3 but 
where no Title is alledged, ſo that the Pꝛeſentation only 
makes the Title, there it muſt be pleaded tempore pacis. 


Davies 
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Davies & Cutt. 


Avies as Adminiftrato2 to Eliz. B. a feme Covert, brings 

_# an Action of Debt upon a Bond againſt Cutt. The De- 

fendant pleads, That Adminiſtration of the lives goods 

ought de jure to be committed to the Pusband, who was then 

alive: upon this there was a Demurrer, and it was reſol- 

ved fo2 the Plaintiff, fo; he is rightful Adminiſtratoz till his 
Letters of Adminiſtation are repealed. 


— I OO OI —_— 


James &- Johnſon. 


13 Foꝛ taking and dziving away ſome Beaſts of 
the Plaintiff, the Defendant juſtifies, fo2 that he and 
all they whoſe Eſtate he bas in ſuch a Banno2 (the Yan- 
noꝛ of Blythe) have had a Toll fo2 all Beaſts dꝛibeu over the 
ſaid Wannoz, vz. ; d. a Beaft,if under twenty; and if above, 
then 4d. a ſcoꝛe. Iſſue being joyned upon this juſtification, 
a ſpecial Uervdic was found, viz. That the Mannoꝛ afozeſatd 
was parcel of the Poſſeſſions of the Pꝛioꝛy of Plythe, that 
the Pꝛioꝛ had by Pꝛeſcription ſuch a Toll, as appurtenant 
to the ſaid Mannoꝛ: that by the diſſolution it came to the 
Crown, and ſo to Sir Gervaſe Clifton, and at laſt to one Bing- 
ley; in whoſe Right, as Servant to him the Defendant 
juſtifies, but then they conclude, that if the Dekendant may 
entitle himſeit᷑ ta it by a que cſtate, they find fo2 the Defendant; 
if not, then fo2 the Plaintiff, 

Serjeant Baldw. Foz the Plaintiff it does not appear, 
whether the Toll which the Oefendant claims, be a Toll- 
thorough, 9 a Toll-traverſe, 02 what ſo2t of Toll it ts. A 
Toll-thorough is againſt common Right, becauſe it is ta 
be taken in the Kings high way. And no Mꝛeſcription can 
be fo2 it, unleſs he that claims it, ew that the Sub- 
ject has ſome advantage by it. And when a man claims a 
Toll-traverſe, he muſt {ay it to be fo2 a way over his own 
Freehold, Kcil. 148. Statham, Toll 2. PI. 236. Moor 574. Cr. 
Eliz. 710. Keil. 152. A Toll ſuppoſeth a Gꝛant —_ the 

rown, 


— — 
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Crown, and therekoze when the Manno of Blythe came to 
the Crown, the Toll was disjoyned from the Mannoz, and 
became in groſs. No2 can a Toll be appendant to a Ban: 
noꝛ, noꝛ claimed by a que eſtate. 

Serjeant Maynard. The Jury have found exactly whatever 
the Defendant has diſcloſed in his Plea, and have made a 
ſpecial concluſion upon a Point of pleading. Toll may be 
appurtenant to a Yannoz, as well as any other profit a pren- 
dre. Noz does it become in groſs by the Wanno2 coming 
to the Crown. The difference is, as to that, betwirt things, 
that had a being in the Crown, befoze they were granted 
out to Subjects, and things which had not, 9. Rep. The Caſe 
of the Abbot of Strata Marcella, There is no ſuch legal 
Difference between a Toll-thorough and a Toll-traverſe, as 
has been offered: the wows are uſed pzomiſcuouſly in our 
Books, A Toll-thorough map be by Pꝛeſcription, without 
any reaſonable cauſe alledged of its commencement : fo2 
baving been paid time out of mind, the true cauſe of its 
beginning, in the intendment of the Law cannot be known, 
And fo? the que eſtate; indeed a thing that lies in grant, 
cannot be claimed by a que eſtate directly by it ſelf, but it 
may be claimed as appurtenant to a BYannoz, by a que 
eſtate in the Mannoꝛ, ac. Cur. accord. and gave Judgment 
fo2 the Defendant. Atkyns. Then Toll is claimed gene- 
rally, it ſhall be intended Toll-thorough, and ſo is the caſe in 
Cr. Eliz. 7 10. Smith & Shepheard. 


„„ 


Lord Townſend verſus Hughes. 


N Action upon the Stat. de Scandalis Magnatum, fo2 
theſe wozds, viz. My Lord Townſend is an unworthy 
Perſon , and does things againſt Law and Reaſon. Upon 
iſſue Not Guilty, there was a Uerdict fo2 the Plaintiff, and 
four thouſand pounds damages given, The Defendant 
moved fo2 a new Trial, becauſe of the erceſſiveneſs of the 
damages: and a Pꝛeũdent was cited of a new Trial grant⸗ 
ed upon that ground, and no other. And Atkins was fo2 
granting a new Trial. North, Windham and Scroggs contr. 
fo2 that the Jury are the ſole Judges of the damages. 


— 
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At another day it was moved in arreſt of Judgment, That 
the wows are not actionable : And of that Opinion was At- 
kyns. But North, Windham & Scroggs contr. And (0 the 
Plafntiff had Judgment. 

Atkyns. The occaſion of the making of the Stat. of 5 Rich. 
2. appears in Sir Robert Cotton's Abr. of the Records of 
the Tower, fol. 173. num. 9. 10. he ſays there, That upon 
the opening of that Parliament, the Biſhop of St. Davids in 
a Speech to both Houſes declared the Cauſes of its being 
ſummoned, and that amongſt the reſt one of them was to 
have ſome reſtraint laid upon Slanderers and Sowers of 
Diſcoꝛd: which ſozt of men were then taken notice of to be 
very frequent, Ex malis moribus bonz Leges. 

The Pꝛeamble of the Act mentions falſe News and horrible 
Lyes, &c. of things, which by the ſaid Prelates, &c. were 
never ſaid, done nor thought. So that it ſeems deſigned 
againſt telling ſtozies oy way of News concerning them, 
The Stat. does not make oz declare any new Offence, Noz 
does it inflic any new Puniſhment. All that ſeems to be 
new is this, 1. The Offence receives an aggravation , be- 
cauſe it is now an Dffence againſt a poſitive Law, and conſe- 
quently deſerves a greater Puniſhment ; as it is held in 
our Books, That if the King p2ohibit by his Pꝛoclamation, 
a thing pꝛohibited by Law, that the Offence receives an ag⸗ 
gravation by being againſt the King's Pꝛoclamation. 
2, Though there be no erpzeſs Action given to the party 
grieved, pet by operation of Law the Action accrews. Foz 
when ever a Statute pꝛohibits any thing, he that finds him- 
ſelf grieved, may have an Action upon the Statute 10 Rep.75. 
12 Rep. 100. there this very Caſe upon this Statute was 
agreed on by the Judges. So that that is the ſecond new thing, 
viz. a further remedy, An Action upon the Stat. 3. Since 
the Stat. the party may have an Action in the tam, quam. 
TUhich he could not have befoze. Now every lye oꝛ falſity is 
not within the Stat. Jt muſt be horrible, as well as falſe. 
e find upon another occaſion ſuch a like diſtingion; Jt 
was held in the 12 Rep. 83. That the Þigh-Commiſſion 
Court could not puniſh Adultery 3 becauſe they had Juril⸗ 
diction to puniſh enoꝛmous Dffendo2s only. So that great and 
horrible are woꝛds of diſtintton. 

Again, it extends not to ſmall matters, becauſe of the ill 
conſequences mentioned; Debates and Diſcord betwixt = 

| Dh ſat 
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ſaid Lords, &c. great peril to the Realm, and quick ſubverſion 
and deſtruction of the fame. Every word imports an aggra- 
vation. The Stat. does not extend to wows that do not 
agree with this Deſcription, and that cannot by any reaſon- 
able pꝛabability have ſuch dire effects. The upon this 
Statute are but few and late, in reſpect of the antiquity of 
the Act. Jt was made Anno 1379. fo2 a long time after we 
hear no tydings of an Action grounded upon it. And by 
teading it one would tmagine, that the makers of it never 
intended that any ſhould de. But the Acton ariſes by ape. 
ration of Law; not from the wows of the Ac, no? their in. 
tention that made tt. The firſt Caſe that we find of an Action 
brought upon it, ts in 13 H. 7. thtch is 120 years after the 
Law was made : ſo that we have no contemporanea expolitio, 
which we ofcen affect. That Caſe is in Keil. 26. the next in 
4 H. 8. where the Duke of Buckingham recovered 401. againſt 
one Lucas, foz ſaping that the Duke had no more conſcience 
than a Dog; and fo he got money, h#cared not how he came 
by it. He cited other Caſes, and ſaid he obſerved, That 
where the woꝛds were general, the Judges did not owdinarilp 
admit them to be actionable z otherwiſe, when they charged 
a Peer with any particular miſcarriage. Serjeant Maynard 
obſerved well, That the Nobility and great men are equally 
couterned on the Defendants part: fo? Actions upon this 
Statute lie agatfnſt them, as well as againſt the meaneſt 
Subject. Aas of Parliament have been tender of racking 
the King's Subjects foz wozds. And the Scripture viſcoun- 
tenances mens being made Tranſgreſſors for a word. J ob- 
ſerve that there is not one caſe to be met with, in which upon 
a motion in arreft of Judgment, in ſuch an Acton as this, 
the Defendant has pꝛevailed. The Court hath ſometimes 
been divided: the matter compounded : the Aion has 
abated by death, dc. but a poſitive Rule that Judgment 
thould be arreſted we find not. So that it is time to make 
a Pꝛeſident, and fix ſome Rules accowing to which men may 
demean themſerves in converſe with great perſons, Miſera 
eſt ſervitus, ubi jus eſt vagum. Since we hade obtained no 
Rules from our Pꝛedec in Actions upon this Statute, 
we had beit go by the ſame Rules that they did in other 
Acttons fo2 wozds. In them, when they grew frequent, Come 
bonnds and limits were ſet, by which they endeavoured to 
make theſe Law certain. The Actions now encreale. A... . 

cam 
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ſtream ſeems to be running that way. J think it is our part | | 
to obviate the miſchief, So he was of Opinion, That the 1 
Judgment ought to be arreſted; but the Court gave Judg⸗ 
ment fo2 the Plaintiff. 0 
North. There are thee ſoꝛts of Hab. Corp. in this Court, Li 
1. Hab. Corp. ad refpondendum, and that is, when a man | 
hath a cauſe of ſuit againſt one, that is in puſon, he may 
bung him up hither by Hab. Corp. and charge him with a 
Declaration at his own ſuit. 2. There is a Hab. Corp. ad 
faciendum & recipiendum, and that Defendants may have, 
that are ſued in Courts below, to remove their Cauſes be- 
foe us. Both theſe Hab. Corp. are with relation to the ſuits 
pꝛoperly belonging to the Court of Common Pleas, So if | 
an inferiour Court will pꝛoceed againſt the Law, in a thing Wi 
of which we have Coniſance, and commit a man; we may Ml 
diſcharge him upon a Hab. Corp. this is ſtill with relation to ö 
Common Pleas. A third ſozt of Hab. Corp. is fo; pꝛibiledged 1 
Perſons. But a Hab. Corp. ad ſubjiciendum is not warranted | 
by any Preſidents that J have ſeen, | 
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Hall & Booth. 


Orth. Jn Actions of Debt, #c; the firſt Pꝛoceſs is 
a Summons, if the Defendant appears not upon 
that, a Cap. goes, and then we hold him to Bail. 
The reaſon of Bail is upon a ſuppoſition of Law, 

that the Defendant flies the Judgment of the Law. And 

this ſuppoſition is grounded upon his not appearing at the 
firſt, Fo2 ik he appear upon the Summons, no Bail is re- 
quired. And this is the reaſon, why it is held againft the 

Law fo2 any inferiour Court, to ifſiie out a Capias fo2 the ſitit 

Nꝛoceſs. F02 the liberty of a man is highly valued in the Law, 

15 no man ought to be abꝛidged of it, without ſome default 
n him. 

A Church is in decay, the Biſhops Court muſt proceed 
againſt the whole Pariſh, to have it repair d: they cannot 
Rate any particular perſon towards the repair of it. Bur 
the Church-warvens muſt ſummon the Pariſh and that 
needs not be from houſe to houſe, but a general publick 
Summons at the Church is ſufficient : and the majoꝛ part 
of them that appear, may bind the Pariſh. Jf the Church 
and Chancel be out of repair, the Pariſhioners are only 
chargeable to be contributozy towards the Repairs of the 
Navis Eccleſiæ. If a Libel be againſt the Pariſh, fo2 not 
repairing the Church, though the woꝛd Eccleſia, may include 
the Chancel, yet we will not grant a P2ohibition. It a 
Tar be ſet by the majo2 part of the Pariſh, pro reparatione 
Eocleſiæ, it is well enough: and afterward any part of the 
money raiſed be laid out upon the Chancel, the Pariſh ought 
not to allow it upon the Church-wardens accounts. But if 
a Tax be impoſed expeſly fo? the repair of the body of the 
Church, and of the Chancel , we will not ſuffer them to 
poceed, Oz if a Libel be againſt a Pariſh fo2 not re- 
pairing the Navis Eccleſiæ and the Chance), we will — 


, 
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them. Ik a Church be down, and the Pariſh encreaſed, ſo 
that of neceſſity they muſt have a larger Church, the majo2 
part of the Pariſh may raiſe a Tax fo2 the enlarging it, as 
well as the repairing it, per Cur. Jt was inſiſted on at the 
Bat, that to a Tar fo2 the encreaſing of a Church, the con- 
ſent of every Pariſhioner muſt be had. But the Court was 
of another Opinion. 


Southcote . Stowell, ſuper Mich. 28 (ar. 2. 


Aldw. for the Plaintiff. Thomas the Covenanto2 may 

be ſaid to take an Eſtate fo2 life by implication, and 

then it will be all one as if an expzeſs Eſtate fo2 life had 

been limited to him, with a remainder to his Peirs males, 

which would be a fe-tail executed in himſelf : and if ſo, then 

William has a good Title: 1 And. 265. the Lord Paget's 

Caſe, 1 Rep. 154. in the Rector of Chedington's Caſe, Fen- 

wyke and Mittfords Caſe, Moor. 284. 1 And. 256. & Cr. Eliz. 

321. Hodgekinſon and Wood's Cafe, 1 Cr. 23. Lane and Pan- 
nell's Caſe, 1 Rolls. 

But if this will not hold, then William map take an eſtate 
by way of a future ſpzinging uſe ; fo2 this he quoted 2 Rolls, 
Uſes, p, 794. Mills and Parſons, num. 7. 

Jf neither of theſe ways will ſerve, yet the remainder to 
the Heirs males of Thomas, may veſt in Edward (fo Sir Pop- 
ham died in the Covenanto?'s life-time) and William may 
take by deſcent, as ſpecial Þefr per formam doni, though he 
= of the body of Edward, in whom the remainder 

rit vets. 

Stroud contr. The limitation of a remainder in tail to the 
Deirs males of the Covenanto!, is bad in its oziginal crea- 
tion. Foz no man can make himſelf oz his own Heirs 
Purchaſers, without departing with the whole Fe-ſimple, 
Dyer 309. b. 42 Aff. 2. 1H. 5. 8. per Skrene, 24 Ed. 3. 28. 
Bro. Eſtates 23. 1 H. 8. 65. per Hull, 42 Ed. 3. 5. Br. 
Eſtates 66. Dyer 69. b. 2 H. 5. 4. b. 1 H. 5. 8. 14H. 4. 32. a. 
Cook 2 Inſt. 333. 1 Inſt. 22. b. 32 H. 8. Bro. Livery 61. but 
all theſe Caſes are of Eſtates paſſed by Conveyance at Com- 
mou Law, and not by way of uſe, But Uſes are —_ 

* 


—_— — 
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by the Rules of the Common Law, and as to the veſting 
of them differ not from Eſfates conveyed in poſſeſſion, 1 Rep. 
133. Chudleigh's Caſe, No favourable conſtruction ought to 
be made fo2 Uſes againſt a Rule of Law. The Stat. of H.8. 
ſeems intended to ertirpate all pzivate Aſes, and was in re- 
ſtitution of the Common Law. He cited the Earl of Bed- 
ford's Caſe, 1 Rep. 130. a. Poph. 3 & 4. & Moor. 718. and 
Feawyke and Miltford's Caſe, 1 Inſt. 22, b. It Thomas took 
any eſtate by this ſettlement, he took a Fee-ſimple. Fo2 na 
eſtate being limited to him, if he took any, the Law veſted 
it in him. JNow the act of Law will not ſettle in him an 
Eſtate tail, which is a fettered Eſtate, but a Fee-ſimple, if 
any thing. And the rather, becauſe the reaſon of it muſt be 
upon a ſuppoſition, that the old Cite continues till in him, 
being never well limited out of him. Then he argued, that 
admitting the limitation to be good, yet fince it veſted in 
—_— as a Purchaſoz, it is ſpent by his dying without 
iſſue. 

But North, Windham and Atkins were of Opinion, That 
if an Eſtate limited to a man and the Heirs of the body of 
his Father, veſt in him, be it either by deſcent o2 purchaſe, 
that if he die without iſſue, it ſhall go to his Bother, æc. ſo 
that in this caſe , if the remainder to the Þeirs males of 
Thomas, ever veſted in Edward, it comes to William, as Heir 
male of the body of Thomas, and he is a ſpecial Heir to take 
by deſcent. 

2. They agreed that at the Common Law a man could 
not make his right Deir a Jurchaſo2, without parting with 
the whole f; but that by way of Ale he might: Creſwold's 
Caſe in Dyer is of an Eſtate executed. They agreed 'the 
limitation of the remainder in this caſe to be good, and that 
ir veſted in Edward, as a Jurchaſoz, 

North. It cannot take effect as a ſpꝛinging Aſe; becauſe 
where the limitation is of a remainder, the Law will never 
conſtrue it ſo, as to ſuppo2t it any other way. This (he ſald) 
he had known reſolved in one Cutler's Caſe in the Kings Bench. 

Scroggs agread to the Judgment; but ſaid, he went contrary 
to the Books in ſo doing: which go upon nice and ſubtile diffe⸗ 
rences, little leſs than Metaphyſical. | 


| Juſtice 
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Juſtice verſus Whyte. 


N an Action of Debt again the Defendant, as Erecu- 
to2 to Jobn Whyte, the Defendant pleaded, That John 
did make a Will, but made not him Executoꝛ, and that the 
ſaid John had bona notabilia in divers Dioceſſes, and that 


the | of Canterbury committed Adminiſtration to 
the Defendant, and concluded in bar, to which there was a 
demurrer. 


Serjeant Turner. 1. This is a plea in a abatement only, 
and the Oefendant has concluded in bar, Cr. Eliz. 202. 
Iſham & Hitchcot. 2. The Defendant does not traverſe, 
abſque hoc that he ever adminiftred as Executoz, 20 H. 6. 
1. b. per Forteſcue. 3. The Defendant does not ſhew when 
Adminiſtration was committed to him: fo? if it were com- 
mitted hanging the Writ , it will not abate it, 21 H. 6.8. 
5 H.5.10,11, Br. tit. Executors 7. 4. Hob. 49. 4. The Defen- 
vant does not lay it expzefly that John Whyte died inteſtate: 
but only ſays, that he made a Mill, but did not appoint 
bim, the Defendant to be his Executo2 by that CUili, and 
that Adminiſtration was granted to him. Now alfo the 
Defendant was not made Executoz by the Mill, pet he 
might have been made ſo, by a Covicil atnered to the 
TW, Rolls Rep. 2 part 285, 5. He (aps not in what Pꝛo⸗ 
vince the bona notabilia were: and perhaps they were in the 
Pꝛobince of York. The Court gave Judgment fo2 the 
Plaintiff, niſi cauſa , &c. chiefip fo2 the firſt and fourth 
Reaſons. 


—— — 
— —_ 
A 


Page & Tulle. 


F 1dd', ſc. Henricus Tulſe nuper de Lond' Miles, & Ro- 
bertus Jeffries nuper de Lond' Miles, nuper vicecom' 

m prædict attachiati fuef ad reſpondendum Thomæ Page de 
placito tranſgreſſ. ſuper caſum, &c. & unde idem Tho. per Bale 


Attornatum ſuum queritur, quare cum quidem Sam. _ 
am. 
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ham, alias Waddam, Term. Sanct. Trin. Ann. Regni Dom. Re- 
gis nunc viceſimo ſexto, & antea indebitatus fuiſſet eidem 
Tho. Page in 34 libris monetæ Angliæ, idemque Tho. pro ob- 
tent ione earund* eodem Term. Sanct' Trin. anno viceſimo ſexto 
ſupradict debito modo proſecutus fuiſſet extra Cur Domini 
Regis nunc coram ipſo Rege (eadem curia apud Weſtmonaſt in 
prædictꝰ Com Midd tunc exiſtente) quoddam præceptum ipſius 
Domini Regis verſus prædict Samuelem, Vicecom Midd' direct. 
per quod eid. tune Vicecomiti præcept᷑ fuit, quod caperet præ- 
fatum Samuelem, (i &c. & eum ſalvo, &c. ita quod haberet 
corpus ejus cor̃ dict. Dom. Rege apud Weſtmonaſt. die Vene- 
ris prox. poſt. tres ſeptimanas Sancti Mich. prox* ſequent ad re- 
ſpondendum eidem Tho. de placito tranſgr ac etiam billæ ipſius 


Tho. verſus prædict Sam. pro triginta quatuor libris ſuper aſ- 


ſumptionem ſecund* conſuetud Cur dict Dom' Regis cof 
ipſo Rege exhibend & quod idem vicecomes haberet ibi tunc 
præceptum illud, &c. quod quidem præceptum idem Thomas 
poſtea & ante return ejuſd', ſeil. quarto die Jul. anno vice- 
ſimo ſexto ſupradict apud Weſtmonaſt in Com. prædictꝰ prafat 
Henric & Roberto tunc Vicecom' prædict Com' Midd dcli- 
beravit, ea intentione quod prædict Samuel virtute præcepti 
illius caperetur & arreſtaretur, & ad pred. diem returfi ejuſ- 
dem in dict cur' dia? Dom? Regis coram ipſo Rege ſecundum 
conſuetudinem ejuſdem cur cuſtodiz Mariſchalli Mariſchalciæ 
Dom Regis cor ipſo Rege committeretur , ad intentionem 
quod idem Tho. verſus przfat Samuel. cuſtodiæ ejuſdem Ma- 
riſchalli Mariſchalciæ fic commiſſum, & in cuſtod' ſua exiſtent ſe- 
cund' conſuetudinem dict Cur' dict Dom' Regis coram ipſo 


Rege per bilf ipſius Tho. verſus præd' Samuel. in eadem Cur 


exhibend' in placito tranſgreſſionis ſuper caſum ſuper aſſumpti- 
onem ipſius Sam. pro præd. 34 libris eid. Tho. ſolvend' & pro 
recuperatione earund' narraret & implacitaret, & quod præd 
Sam. antequam ipſe ab hujuſmodi cuſtod' prædict Mariſchalf 
Mariſcalciæ deliberetur aut ad largum ire dimitteretur, impo- 
neret in eadem Cur' in przd' placito tranſgreſſionis ſuper ca- 
ſum ſufficientes manucaptores eid. Tho. inde reſponſur' ſecund' 
conſuetudinem Cur illius, virtute cujus quidem præcepti præ- 
dictus Henricus & Robertus poſtea & ante returũ ejuſdem, 
ſcil. 14 die Julij ann. 26 ſupradict' tune vicecom' Com præd 
ut præfertur, exiſtentes przfat Samuel. apud Weſtmonaſter' 
prædict in Com' prædict' ceperunt & arreſtaverunt, & ipſum 
Samuel. in cuſtodia ſug ex cauſa prædict' habuerunt & deti- 


nucrunr 
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nuerunt, prædicti tamen Henricus & Robertus, officij ſui Vice- 
com' debitum in vera & juſta executione præcepti iſtius, 11s, ut 
præfertur, direct & deliberat , minime curantes, ſed machi- 
nantes ipſum Thomam minus rite prægravare, & in proſecu- 
tione ſectæ ſuæ prædictæ penitus fruſtrare, & de aſſentione & 
obtentione prædict' 34 librarum omnino impedire, prædict. Sa- 
muelem in cuſtodia ſua in forma prædict' detent exiſtent (eo- 
dem Thoma de prædict 34 libris ſeu aliquo denario inde 
minime ſatisfacto) fine licentia & contra voluntatem ipſtus 
Thomæ viceſimo ſecundo die Septembris Ann. 26 ſupradicto, 
apud Weſtm' præd' extra cuſtodiam ipſorum Henrici & Ro- 
berti tune Vicecom Com prædict' exiſtent. ad largum ire quo 
voluit libere & voluntarie ire & evadere permiſerunt, & 
nihilo minus ad præd. diem returni præcepti præd' ipſi præctid 
Henricus & Roberus Vicecom* præd' Com Midd', ut præfer- 
tur, exiſtentes, in prædict' Cur dicti Dom. Regis, coram ipſo 
Rege apud Weſtmonaſter' prædict' in ipſius Tho. grave dam- 
num & prxjudicium falſo & fradulenter returnaverunt præ- 
ceptum prædict. in forma ſequente, viz. quod ipſe virtute 
cujuſdam brevis fibi direct. cepiſſet corpus prædict. Samuelis, 
cujus quidem corpus ad diem & locum in eodem præcept 
content cor dict Domino Rege parat habuerunt, prout per 
idem præcept᷑ ſibi præcipiebatur, ubi revera prædict. Henricus 
& Robertus corpus prædicti Samuelis, ad locum in præcept᷑ 
praædict. content non parat᷑ habuerunt juxta exigentiam præ- 
cept prædict. & returũ ſuum prædict. ſed prædictus Samuel 
poſt evaſionem ſuam prædict. Ginke ad loca eidem Thomæ 
penitus incognita elongavit & retraxit, ome prætext᷑ idem 
Tho. non ſolum in proſecutione ſectæ ſuæ prædictæ manifeſto 
retardatus exiſtit, verum etiam de obtentione prædictar̃ 34 
librarum ei, ut præfertur debit᷑ omnino impeditus & defrau- 
datus exiſtit, ad dampum ipſius Tho. 40 librarum & inde pro- 
ducit ſectam. 

Et prædictus Henricus & Robertus per Joh. Tiſter Attor- 
natum ſuum veniunt & Defendunt vim & injuriam quando, 
&c. & dicunt quod prædictus Thomas aQionem ſuam præ- 
dictam inde verſus eos habe re ſeu manutenere non debet, quia 
dicunt quod cum per quendam Actum in Parliamento Domini 
Henrici nuper Regis Angliz, &c. ſexti poſt conqueſtum, 
apud Weſtomaſtef in Com. Midd, 24 die Februarij anno 
Regni ſui 23 Tent editum, inter alia inactitatum exiſtit au- 
thoritate ejuſdem Parliamenti quod Vicecomes, ſub- vicecomes, 

1 Clericus 
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Clericus Vicecom̃ Seneſchallus ſive Ballivus Francheſiæ vel Balli- 
vus five Coronatof non caperet aliquid colore Officti per 1pſum 
nec per aliquam perſonam ad ejus uſum de aliqua perſona pro 
confectione alicujus retutſi five panel). & pro copia ejuſd panel], 
præterquam 4 denarios, & quod prædict. Vicecomes & omnes 
ali Officiar̃ & Miniſtri prædicti emitterent extra priſonam, Angl. 
ſhould let out of pziſon, omnimodas perſonas per ipſos vel eo» 
rum aliquos arreſtat. ſeu exiſtent in eorum Cuſtodia vigore ali- 
cujus brevis billæ ſive warrant. in aliqua actione perſonali vel 
cauſa indictamenti pro tranſgreſſione, ſuper rationabili ſecurt- 
tate ſufficientium perſonarum habentium ſufficiens infra Corn ubi 
tales perſonæ ſint, ad ballivum five manucaptionem tradit. ad 
cuſtodiend. dies ſuos in talibus locis, prout prædict. brevia, billz 
five warranta requirerent, tali perſona five perſonis quæ fuit 
vel forent in eorum cuſtodia per condemnation. execution. cap. 
utlagatum five excommunicat. & pro ſecuritate pacis, & omnibus 
talibus perſonis quæ forent Commiſſ. ad cuſtod. per ſpeciale 
mandatum aliquorum Juſticiariorum, & vagrantibus recuſanti- 
bus ad ſerviendum ſecundum firmam Statuti de laboratoribus 
tantummodo exceptis, prout per actum prædictum plenius ap- 
paret, & idem Henricus & Robertus ulterius dicunt quod ipſi 
decimo quarto die Julii anno Regni dicti Dñi Regis nunc, &c. 
viceſimo ſexto ſupradict. in dicta narratione ſuperius ſpecificat. 
iiſdem Henr. & Roberto tunc Vicecom' Com' pred. exiſtentibus, 
apud Parochiam S. Clementis Dacorum in Com̃ præd. ceperunt 
& arreſtaverunt prædictum Samuelem Wadham virtute præcepti 
prædicti in narratione prædict. ſuperius ſpecificat. ac ipſum ad 
priſonam dicti Dom. Regis ſub cuſtodia Vicecom. Com. præd. 
tunc exiſtent. tune & ibidem commiſerunt, prædictoque Samu- 
ele ſub cuſtodia prædict. Henr. & Roberti exiſtent. pro eadem 
cauſa & pro nulla alia cauſa, prædict. Sam. Wadham poſtea & 
ante return. præcepti illius, ſeil. prædicto decimo quarto die Ju- 
lii anno viceſimo ſexto ſupradicto apud paroch. prædict in Com 
prædict invenit & obtulit prædict Henrico & Roberto adtunc 
Vicecom' Com prædict exiſtentibus rationabilem ſecuritatem ſuf- 
ficentium perſonarum habentium ſufficiens infra Com' prædict' 
Middleſex ad ſervandum diem ſuum prædict in præcepto præ- 
dict ſuperius ſpecificat. ad ridum præfato Tho. de placito tranſ- 
greſſionis ac etiam billæ ipſius Tho. verſus præfatum Samuelem 
pro triginta quatuor libris ſuper aſſumptioem ſecundum conſue- 
tudinem Cuf ipſius Dfii Regis coram ipſo Rege exhibend' ſecun- 
dum exigentiam præcepti illius, viz. Willielmum King de - 
roch, 
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roch. Sancti Martini in campis in Com' Middleſex Generof. & 
Tho. Williams de eadem paroch. in Corh prædict. Taylor, qui 
quidem Willielmus King & Tho. Williams eundemSamuclem ad 
tunc manucapere obtulerunt quod ipſe idem Sam. Wadhamcom- 
pareret coram dicto Dño Rege apud Weſtmon. die veneris prox' 
poſt tres ſeptimanas Sancti Mich. prox ſequent, ad reſpondend. 
præfat. Tho. Page de placito tranſgreſſionis & billæ prædict. in 
narratione prædict. ſuperius ſpecificat. ſecundum formam & ef- 
fectum actus prædictiʒ & 1idem Henr. & Robertus ulterius dicunt, 
quod poſtea & ante returnum præcepti prædicti ſcil. prædicto de- 
cimo quarto die julii ann. viceſimo ſexto ſupradicto iiſd Henf 
& Roberto tunc Vicecom̃ Com̃ præd. exiſtent, apud — Sancti 
Clementis Danor̃ præd' vigore Statut. præd. cep. de præfat Sa- 
muele rationabilem ſecuritatem przdiQ”, viz. Willielmum Kin 
& Tho. Williams qui quidem Willielmus King & Tho. Williams 
iiſdem die & anno apud paroch. prædict' Sancti Clementis Danof 
in Corn prædict. per quoddam Scriptum ſuum obligatorium ſub- 
ſigill. prædictof Willielmi King & Tho. Williams, cujus dat. eſt 
decimo quarto die Jul. ann. viceſimo ſexto ſupradict. conceſſiſ- 
ſent & quilibet corum conceſſit fe teneri præfato Henric. & Ro- 
bert. ut Vicecom̃ Com̃ præd in ſumma 70 librar̃ bonæ & legalis 
monetz Angliæ cum conditione eidem Script. Obligatof ſubſcript 
quod prædict. Samuel compareret coram ditto Dom Rege apud 
Weſtmonaſt. prædict. die veneris prox' polt tres ſeptimanas Sancti 
Michaelis prox” ſequent. ad reſpondend' præfato Tho. Page de 
placit' tranſgreſſionis & billæ prædict ſecundum exigentiam præ- 
cepti prædicti & ſuperinde ad tunc & ibid* emiſerunt præfat 
Sar extra priſonam prædict' ſecundum formam Statuti prædict 
ut eis bene licuit, quæ eſt eadem ad largum ire permſſio prædict 
unde præd Tho. Page ſuperius verſus eos queritur & ulterius 
iidem Henr. & Robert. dicunt quod ipſi poſtea ſcil. ad diem re- 
turni ejuſdem præcepti coram dicto Dño Rege apud Weſtmonaſt' 
prædict. iiſdem Hent̃᷑ & Robert. tum Vicecom Com præd. exi- 
ſtent. returnaverunt præceptum prædictum quod ipſi virtute 
præcepti prædicti cepiſſent præfatum Samuelem cujus corpus 
coram dicto Dom̃ Rege ad diem & locum in eodem præcept. 
content. parat. habuerunt, prout per idem præcept. præcipieba- 
tur, & hoc parati ſunt verificare, unde petunt judicium & dam- 
na ſua occaſione prædict. ſibi adjudicand'. 

Et prædict. Tho Page dicit quod ipſe per aliqua per prædict. 
Henric. & Robert. ſuperius placitando allegat. ab actione ſua pra- 
dict. verſus præd. Henr. & Robert. habend' præcludi non deber, 


Ti 2 quia 
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ready, the Plaintiff could never have the effect of his Suit: 


quia proteſtando quod prædict. Henr. & Robert. non ceperunt 
ſecuritatem ſufficientium perſonarum pro comparentia prædict. 
Samuelis ad diem & locum in præcepto præd. ſuperius ſpecificat. 
prout præd. Henr. & Robert. ſuperius placitando allegaverunt, 
pro placito idem Thom. dicit quod iidem Henf & Robert. corpus 
præfati Samuelis ad diem & locum in præcept. præd. content. cor̃ 
dicto Diio Rege non parat. habuerunt juxta exigentiam præcep- 
ti prædict. & returnum ſuum prædict. & hoc paratus eſt verifi- 
care, unde petit judicium & damna ſua occaſione præmiſſorum 
ſibi adjudicari. 

The Dekendants demur to this replication, and the Plain⸗ 
tiff joins in demurrer. 

Serjeant Strode pro Defendente. Befoze the Statute of 
Weſtm. 2. cap. 10. no man could make an Attomey without 
the Kings Writ de Attornato faciendo: and there was no 
other return at the Common Law then cep1 corpus, o2 non eſt 
inventus. Vide 32 H. 6. 28. The Statute of 32 H. 6. doth not 
alter the Return. The deſign of that Statute is only to pꝛo⸗ 
vide fo2 the Defendants eaſe, and againſt the extoztion of 
Sheriffs and their Officers: ſo that the Sheriff being obliged 
to return a Cepi, and yet to let the Defendant to bail, there 
can be do reaſon whp he ſhould be charged fo2 not having the 
body at the day. pe cited Langton & Gardners caſe Cr. Eliz. 
460. Barton & Aldworth : Cr. Eliz. 624. in Bowles & Laſ- 
ſels caſe, ibid. 852. The Sheriff took ball accoding to this 
Statute, and returned a languidus in priſona, though the De: 
fendant was at large: reſolved that no Action lay againſt the 
Sheriff, Trin. 13 Jac. Rolls Abr. 1. part 92. no Adion lies 
againſt the Sheriff fo2 not having the body at the day, becauſe 
he is compellable by the Statute to let him to bail: and ſo he 
ſaid it was reſolved in a caſe between Francklyn & Andrews 
Br. 24 Car. 1. but adjudged fo2 the Plaintiff upon the inſuffi- 
ciency of the pleading. ; 

Serjeant Conyers fo2 the Plaintiff, J agree that an Action 
of Eſcape will not lie againſt the Sheriff, becauſe he is com⸗ 
pellable to let him to bail: but this is an Action at the Com: 
mon Law fo2 a falſe Return; which if it ſhould not be main⸗ 
tainable, the deſign of the Statute would be defrauded : fo2 
the Plaintiff cannot controll the Sheriff in his taking bail, but 
be may take what perſons and what bail he plcaſeth : and if he 
ſhould not be chargeable in an Action fo2 not having the body 
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and although the Sheriff be chargeable, he will be at no pꝛe⸗ 
judice 3 fo2 he may repair his loſs by the bail⸗bond: and it is 
his own fault if he takes not ſecurity ſufficient to anſwer the 
Debt. The laſt clauſe in the Statute is, That if any Sheriff 
return a Cepi corpus or reddidit fe, he ſhall be chargeable to 
have the body at the day of the Return, as he was before, &c. 
that (if) implies a Liberty in the Sheriff not to return a 
Cepi corpus 02 reddidit ſc. But notwithſtanding, by the opt- 
nion of North Chief Juſtice, Wyndham & Atkyns Juſtices, the 
Plaintiff was barred. Bowles & Laſlel's caſe, they ſaid, was 
a ſtrong caſe to govern the point; and the return of paratum 
habeo is in effect no moze then if he had the body ready to 
bing into Court, when the Court ſhould command him; 
and ft is the common pꝛactice only to amerce the Sheriff 
till he does being in the body: and therefoze no Action lies 
againſt him; fo it is not reaſonable that he ſhould be twice 
puniſhed fo2 one Offence, and that againſt the Court only, 
Scroggs delivered no Opinion: but Judgment was given, ut ſup. 


—— 
— 


Cockram & Welby. 


Ction upon the Caſe againſt a Sheriff, fo2 that he levied 

ſuch aſum of money upon a Fieri facias at the Suit of 
the Plaintiff, and did not bzing the money into Court at the 
day of the return of the TUrit, Per quod deterioratus eſt, & 
dampnum habet, &c. the Defendant pleads the Statute of 
21 Jac. of Limitations. To which the Plaintiff demurs. 

Serjeant Barrel]. This Action is within the Statute. Jt ariſeth 
ex quaſi contractu: Hob. 206. Speak & Richard's caſe. It is 
not grounded on a Recod, fo2 then nullum tale Recordum 
would be a good plea z which it is not: it lies againſt the 
Executoꝛs of a Sheriff, which it would not do, if it aroſe ex 
maleficio. 

Pemberton. This Action is not bzought upon the Contra; 
if we had brought an Indebitatus Aſſumpſit, which perhaps 
would lie, then indeed we had grounded our ſelves upon the 
Contract, and there had been moze colour to bzing us within 
the Statute 3 but we have bzought an Action upon the caſe fo 
not having our money here at the day, Per quod, &c. —_ 

Oren, 


— 
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North. An Indebitatus Aſſumpſit would lie in this caſe 
againſt the Sheriff oz his Erecuto2 3 and then the Statute 
would be pleavable. J have known it reſolved, that the Sta- 
tute of Limitations is not a good plea againſt an Attomny, 
that bzings an Action fo2 his Fees, becauſe they depend upon a 
Reco2d here, and are certain. 


Next Trinity Term, the matter being moved again, the 
Court gave Judgment fo? the Plaintiff, Niſi cauſa, &c. if the 
Fieri facias had been returned, then the Action would have ben 
grounded upon the Recow, and it is the Sheriffs fault that the 
CU rit is not returned: but however the Judgment in this 
Court is the foundation of the Action. Debt upon the Stat. 
of 2 Edw. 6. fo? not ſetting out Tythes, is not within the 
Stat. foꝛ oritur ex maleficio: ſo the ground of this Action is 
maleficium, and the Judgment here given. In both which re- 
ſpecs it is not within the Statute of Limitations, 


Barrow . Parrot. 


Arrot had married one Judith Barrow an Heireſs. Sir 
Herbert Parrot, his Father, and an ignozant Carpenter, 

by vertue of a dedimus poteſtatem to them directed, took the 
conuſance of a Fine of the ſaid Judith, being under age, any 
by Indenture the uſe was limited to Mr. Parrot and his wife 
fo2 their two lives, the remainder to the Heirs of the Survt- 
voz; about two years after the wife died without iſſue; and 
Barrow as heir to her payed the relief of the Court. Upon 
examination it appear'd, that Sir Herbert did examine the 
woman whether ſhe were willing to levy the fine 2 and asked 
the husband and her, whether ſhe were of age o2 not ? both 
anſwered that ſhe was. She afterwards, being puvately ex- 
amin d touching her conſent, anſwered as befo2e, and that ſhe 
had no conſtraint upon her by her hugband, but ſhe was not 
there queſtion d concerning her age, Sir Herbert Parrot wag 
not examined in Court upon Dath, becauſe he was accuſed ; 
and North ſaid, this Court couldnomoze adminiſter an Oath 
ex Officio, then the Spiritual Court could. North & Wynd- 
ham, There is a great truſt repoſed in the Commiſſioners, 
and 


—— 
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and they are to inkoꝛm themſelves of the parties age; and a 
voluntary ignozance will not excuſe them. But Atkyns oppo⸗ 
ſed his being fined : he cited Hungates caſe, Mich. 12 Jac. Cam. 
Stell. 12. Cook, 122, 123. where a Fine by Dedimus was ta- 
ken of an Infant, and becauſe it was not apparent totheCom- 
miſſioners, that the Jnfant was within age, they were in that 
Court acquitted. But North, Wyndham & Scroggs agreed, 
that the Son ſhould be fined 3 for that he could not poſſibly be 
preſumed to be ignozant of his Wifes age. Atkyns contra. 
nn they all agreed, that there was no way to ſet the Fine 
Alde, 


Term. 
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Searle & Long. 


Uare Impedit againſt two; one of the Defendants 
appears; the other caſts an eſloyn: wherefoze he that 
appear d had idem dies; then he that was eſſoyn d 
appears, and the other caſts an eſloy ne. Afterward an 

iſſued fo2 their not Attachment appearing at the day; and (a 

Pooceſs continued to the great diſtreſs : which being return d, 

and no appearance, Judgment final was oꝛdered to be entred 

accowding to the Statute of Marlebr. cap. 12. 

It was moved to have this rule diſcharged, becauſe the par⸗ 
ty was not ſummoned, neither upon the Attachment no2 the 
great diſtreſs, and the Sureties returned upon the Pꝛocels 
were John Doo & Richard Roo: an Affidavit was pꝛoduced 
of Non- ſummons, and that the Oefendant had not put in any 
— noꝛ knew any ſuch perſon as John Doo & Richard 

OO, 

It was objected on the other (ide, that they had notice of 
the ſuit ; fo2 they appeared to the Summons ; and it appear- 
ed that they were gullty of a voluntary delay, in that they 
forched in eſſoyne: and the Stat. of Marlebr. is peremptopy 3 
wherefoze they pꝛayed Judgment. 

Serjeant Maynard for the Defendants. If Judgment be en⸗ 
fred againſt us, we have no remedy, but by a TUrit of Deceit. 
Now in a TUrit of Deceit the Sumners and veyors are to be 
eramin'd in Court: and this is the Trial in that Action: but 
feigned perſons cannot be examined, It is a great abuſe in 
the Officers to return ſuch feigned names. The firſt cauſe 
thereof was the ignoꝛance of Sheriffs, who being to make a 
return, looked into ſome Book of Pꝛeſidents fo2 a fozm ; and 
finding the names of John Doo and Rich. Roo put down fo? 
examples, made their return accodingly, and took no care 
fo? true Sumners and true Manucaptors. Foꝛ Non-appearance 
at the return of the great Diſtreſs in a plea of Quare Impedit, 


final 
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final Judgment is to be given, and our right bound fo2 ever, 
which ought not to be ſuffered, unteſs after Pꝛoceſs legally 
ſerved, accowding to the intention of the Statute, In a caſe 
Mich. 23. of the preſent King, Judgment was entred in 
this Court in a plea of Quare impedit, upon non-appearance 


to the great Diſtreſs ; but there the party was ſummoned, and 


true Summoners returned; upon non-appearance an Attach- 
ment iſſued, and real Sumners return'd upon that: but upon 
the Diſtreſs it was return'd, that the Oefendants diſtricti tue- 
runt per bona & catalla, & manucapti per Joh. Doo & Rich. 
Roo: and fo2 that cauſe the Judgment was vacated. Cur. 
The deſign of the Statute of Marlebridge was to have Pꝛo- 
ceſs duly executed, which if it were executed as the Law re- 
quires, the Tenant could not poſſibly but have notice of it. 
Fo2, if he do not appear upon the Summons, an Attachment 
goes out; that is a command to the Sheriff to ſeize his body. 
and make him give Sureties fo2 his appearance: if yet he will 
not appear, then the great diſtreſs is awarded ; that is, the 
Sheriff is commanded to ſeize the thing in queſtion ; if he 
come not in fo2 all this, then Judgment final is to be given. 
Now the iſſue of this P2oceſs being ſo fatal, that the right of 
the party is concluded by it, we ought not to ſuffer this 
Pꝛoceſs to be changed into a thing of courſe. It is true, the 
Defendant here had notice of the Suit; but he had not ſuch 
notice as the Law does allow him, And fo2 his tourching in 
_— the Law allows it him. Accozdingly the Judgment was 
et aſide. 


Anonymus. 


Alſe Judgment out of a County Court; the Reco was 
vitious thꝛoughout, and the Judgment reverſed; and oz 
dered that the Suitozs ſhould be amerced a Mark: but the 
Recozd was ſo imperfectly dzawn up, that it did not appear be- 
foze whom the Court was held: and the County Clark was 
fined Five pounds fo? it. 
Ceſſavit per biennium : the Defendant pleads Non-tenure. 
He commenceth his plea, quod petenti reddere non debet: but 


concludes in abatement. 
kk Scr- 
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Serjeatit Barrell. He cannot plead this plea, fo2 he has im- 
parled. Cuf. Non-tenure is a plea in bar: the concluſion in- 


deed is not good; but he ſhall a it. 
Barrcll. Non-tenure 18 ea in abatement. The diſſe⸗ 
rence is betwirt Non-ure, that goes to the tenure ( as 


when the Tenant dentes that he holds of the demandant, but 
ſays that he holds of ſome other perſon 5 which is a plea in 
bar ) and Non-tenure that goes to the Tenancy of the Land 
as here he pleads that he is not Tenant of the Land: and that 
goes in abatement only. The Dekendant was o2dered to 
amend his plea. 


* 


— — —ͤ—ñ6 — — 
— 222 — — - — —— — 


Addiſon verſus Sir John Otway. 


Enant in tail ef Lands in the Pariſhes of Rippon & 
Kirby-Marleſton in the Towns of A. B. & C. Tenant 

in Tail makes a Deed of bargain and ſale to J. S. to the in⸗ 
tent to make J. S. Tenant to the Præcipe, in oder to the ſuk⸗ 
fering of a common Recovery of ſo many Acres in the Pariſhes 
of Rippon & Kirby-Marleſtone. Mow in thoſe Pariſhes there 
are two Towns called Rippon & Kirby-Marleſtone; and the 
Recovery is ſuffered ok Lands in Rippon & Kirby-Marleſtone 
generally; all this was found by ſpecial Cerdict $ and further, 
that the intention of the parties was, that the Lands in que⸗ 


ſtion ſhould paſs by the ſaid recovery, and that the Lands in que- 


ſtion are in the Pariſhes ol Rippon & Kirby-Marleſtone, but not 
within the Townſhips: and that the bargainoꝛ had no Landsat 
all within the ſaid Townſhips. The queſtion was, whether the 
Lands in queſtion ſhould paſs by this Recovery o2 not? 
Shaft: They will paſs. The Law makes many ſtrained 
— to ſuppoꝛt common Recoveries, and abates of 
the exa , that is required in adverſary Suits. 2 Rolls 
67. 5 Rep. Dormer's caſe. Eare & Snow, Plo. Com. Sir Moyle 
Finchc's caſe, 6 Rep. Cr. Jac. 643. Ferrers & Curſon. In Stork 
& Foxe's caſe : Cr. Jac. 120, 121. where two Uilles' Walton 
& Street were in the Pariſh of Street; and a man having 
Lands in both, levied a Fine of his Lands in Street, his 
Lands in Walton would not paſs : but there the Conuſo2 had 
Lands in the Town of Strect to ſatisfie the grant: but in 


our 
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our caſe it is otherwiſe. Oe cited alſo Rolls Abridgm. 
Grants 54. Hutton 105. Baker & Johnſon. The Deed of 
bargain and ſale, and the Kecovery, make up in our caſe 
but one aſſurance, and conſtruction is to be made of both 
together: as in Cromwells caſe 2 Report. The intention 
of the parties Rules, Fines and Recoveries, and the in⸗ 


tention of the parties in our caſe appears in the Deed, 


and is found by the Cerdic, Rolls Abridgm. 19. 2 part. 
Winch. 122. per Hob. Cr. Car. 308. Sir George Symond's 
caſe: betwirt which laſt caſe and ours all the difference is, 
that that caſe is of a Fine, and ours of a Common Reco- 
very: betwirt which Conveyances, as to our purpoſe, there 
is no difference at all. He cited Jones & Wait's caſe, Trin 
27 Car. 2. in this Court, and a caſe 16 Reg. nunc, in B. R. 
when Hide was Chief Juſtice, betwirt Thynne & Thynne. 


North. The Law has always ſfuck at new niceties, 
that have been ſtarted in caſes of Fines and Common 
Recoveries, and has gotten over almoſt all of them. J 
have not yet ſeen a caſe that warrants the caſe at Bar 
in all points. Noz do J remember an Authozity expꝛeſly 
againſt it: and it ſeems to be within the reaſon of many 
founer reſolutions. But we mult be cautious how we make 
a further ſtep. 


Wyndham. FJ think the Lands in queſtion will paſs well 
enough: and that the Deed of bargain and ſale, which 
leads the uſes of the Recovery, does ſufficiently explain the 
meaning of the wozds Rippon & Kirby Marleſtone, in the 
recovery, J do not ſo much regard the Juries having 
found what the parties intention was, as J do the Defy 
it ſelf, in which he expꝛeſſes his own intention himſelf ; and 
upon that J ground my Opinion. 


Atkyns agreed with Wyndham. Indeed when a place is 
named in legal pzoceedings, we do prima facie intend it of 
a Uille, if nothing appears to the contrary ; ſtabitur præ- 
ſumptio donec probetur in contrarium. In this caſe the 
Evidence of the thing it ſelf is to the contrary, The rea- 
ſon why prima facie we intend it of a Ville, is becauſe as 
to civil purpoſes the Kingdom is divided into Villes. we 
do not intend it of a Pariſh, becauſe the diviſion of the 

Rk 2 King- 
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Kingdom into Pariſhes is an Cccleſtaſtical diſtribution to 
Spiritual purpoles. But the Law in many caſes takes 
notice of Pariſhes in civil affairs, and Cuſtom having by 
degrees introduced it, we may allow of it in a Recovery as well 
as in a Fine. 

Scroggs accordant. If an Inkant levy a Fine, when he 
becomes of full age, he ſhall be bound by the Deed that 
leads the Ales of the Fine, as well as by the Fine it ſelf, 
becauſe the Law looks upon both as one aflarance. So the 
Court was of Opinion that the Lands did paſs, 

Tt was then ſuggeſted, that Judgment ought not to 
be given notwithftanding 3 fox that the Plaintiff was dead. 
But they ſaid they would not ſtay Judgment fo? that, 
as this caſe was. Fo2 between the Leffo2 of the Plain⸗ 
tiff and the Defendant there was another caufe depend: 
ing, and tryed at the ſame Aſſizes, when this iſſue was 
tryed, and by agreement between the parties the Uerdict 
in that cauſe was not maten up, but agreed that it 
fhould enſue the determination of this Uervia, and the 
title to go atcozdingly. Mow the ſubmiſſion to this 
Rule was an implicite agreement not to take advantage 
of ſuch octurtences as the death of the Plaintiff in an 
Ejectione firmz, whom we know to be no wie contern⸗ 
ed in point of intereſt, and many times but an imagt⸗ 
nary perſon, Jt was ſaid alſo to have Judgment , that 
there lived in the County where the Lands in queſtion 
are, a man of the (ame name with him that was made 
Plaintiff, This the Court ſald was ſufficient, and that 
were there any of that name in rerum natura, thep would in- 
tend that he was the Plaintiff, 

Cur. Te take notice ſiſdiciallp, that the Leſſo2 of the 
Plaintiff is the perſon intereſted, and therefoze we puniſh 
the Plaintiff, if he releaſe the Action, oz releaſe the damages. 
Accoꝛdingly Judgment was given. 


_ 
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Anonymus. 


Ebt upon an Obligation was brought againſt the Heir 
| of the Dbligo2 5 hanging which Action, another Action 
was bzought againſt the ſame Heir , upon another Obliga⸗ 
tion of his Anceſto2, Judgment is given fo2 the Plaintiffs 
in both Actions; but the Plaintiff in the ſecond Action ob- 
tains Judgment firſt, And which (ould be firft ſatisfied was 
the queſtion. 


Barrel. De hall be firſt ſatisfied , that bzought the firſt 


Action. North. It is very clear, That he fo2 whom the firſt 
Judgment was given, ſhall be firſt (atisfiev. Foz the Land 
is not bound, till Judgment be given. But if the Deir, after 
the firſt Action bꝛought, had allened the Land, which he had 


by defcent, and the Plaintiff in the ſecond Action, commen⸗ 


ced after ſuch altenation, had obtained Judgment, and after- 
ward the Plaintift in the firſt Action han Judgment likewiſe, 
in that caſe the Plaintiff in the firſt Action ſhould be ſatisfied, 
and he in the ſecond Action not at all, 

CUhat if the Sheriff return in ſuch a caſe, that the De- 
kendant has Lands by deſcent, which indeed are of his own 
purchaſe ? North. Jf the Sheriffs return cannot be tra- 
— at leaſt the party ſhall be relieved in an Ejectione 

rmæ. 


— 
— 


Dominus Rex verſus Thorneborough &. 


Studly. 
Þe King bꝛought a Quare Impedit againſt the Biſhop 
of and Thorneborough and Studly, and de- 


clares, That Queen Elizabeth was ſeiſed in fee of the Ad- 
bowſon of Redriff in the County of Surrey, and preſented 
J. S. that the Quten died, and the Advowſon deſcended to 
King James, who died ſeized, ac. and ſo bzings down the Ad- 


vowſon by deſcent, to the King that now is, Thorneborough 


the Patron pleads a Plea in Bar, upon which the King 
| demurs. 


—— — —— 
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demurs. Studly the Incumbent pleads, confeſſing Queen 
Elizabeths ſeiſin in fee in right of her Crown, but ſays, that 
ſhe in the ſecond year of her Reign, granted the Advowſon 
to one Bosbill, who granted to Ludwell, who granted to 
Danſon, who granted to Hurleſtone, who granted to Thorne- 
borough, who pꝛeſented the Defendant Studly, and traverſeth 
abſque hoc that Queen Elizabeth died, ſeized, 

The Defendants Council pꝛoduced the Letters Patents 
of ſecundo Reginæ to Bosbill and his Peirs. 

The King's Council give in evidence a Pꝛeſentation made 
by Queen Elizabeth by uſurpation anno 34 Regni ſui, of one 
Rider, by which Preſentation the Advowſon was veſted again 
in the Crown. The Pꝛelentation was read in Court; where- 
fn the Queen recited, that the Church was void, and that it 
appertained to her to p2eſent, 

North Chief Juſtice. Js not the Queen Deceived in this 
Pꝛeſentation; foꝛ ſhe recites, that it belongs to her to pꝛe⸗ 
ſent, which is not true? It the Queen had intended to make 
an. uſurpation, and her Clerk had been inſtituted, ſhe had 
gained the Fee-ſimple 3 but here ſhe recites , that ſhe had 
right. 

Maynard. Then the King recites a particular Title, and 
has no ſuch Title, his Pꝛeſentation is void: but not when 
his recital is general, as it is here, And this difference was 
gy_ to tn the Kings Bench, in the Caſe of one Eraſmus 
Dryden. 

The Defendants Council ſhewed a Judgment in a Quare 
Impedit againſt the ſame Rider, at the ſuit of one Wingate 
in Queen Elizabeths time: whereupon the Plaintiff had a wit 
to the Biſhop, and Rider was ouſted. Wingate claimed un⸗ 
der the Letters Patents of the Second of the Queen, viz. by 
a G2ant of one Adie to himſelf; to which Adie one Ludwell 


granted it, anno 33 Eliz. | 
Baldwin. It appears by the Recow of this Judgment, 


that a wit to the Biſhop was awarded: but no final Judg⸗ 


ment is given, which ought to be after the thꝛee points of 
the wait enquired, 

North. that is it that you call the final Judgment? 
there are two Judgments in a Quare Impedit: one that the 
Plaintiff ſhall have a wit to the Biſhop, and that is the final 
Judgment, that goes to the right betwirt the parties. And 


the Judgment at the Common Law. There in another 
5 Judg⸗ 
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Judgment to be given fo2 Damages ſince the Stat. of Welt. 2. 
cap. 5. after the points of the wait are enquired ok. Ilhich 


Judgment is not to be given but at the inſtance of the 


Pemberton. This Wingate that recovered, was a ſtranger, 
and had no title to have a Quare Impedit. Now J take this 
difference; where the King has a good Title, no recovery 
againſt his Clerk, ſhall affect the King's Title; he ſhall not 
be pꝛejudiced by a Recovery, to which he is no party. Ik 
the King have a defeaſible Title, as in our caſe by Alurpa⸗ 
tion, there if the rightful Patron recover againſt the King's 
Incumbent, the King's Title ſhall be bound, though he be 
not a patty : fo2 his Title having no other Foundation than 
a Pꝛeſentation, when that is once avoided, the Kings Title 
fails together with it. But though the Kings Title be only 
by Glurpation, yet a Recovery againſt h:s Clerk by a 
ſtranger, that has nothing to do with it, ſhall not p2edu- 
dice the King: covin may be betwirt them, and the Ring be 
tried. Now Wingate had no Right: fo2 he claimed by 
Gzant from one Adie, to whom Ludwcll granted ann. 33 Eliz, 
But we can pꝛove this Gzant by Ludwell to have been void, 
fo2 in the 29th of the Queen he had made a Puoꝛ Grant to 
one Danſon ; of which Gzant we here pꝛoduce the Inrolment. 
This Sꝛant to Danſon was an effectual Gzant, fo2 anno 
11 Jacobi a Preſentation was made by J. R. & Th. Danſon, 
which v2oves that this G2ant took effect, and the Defendant 
— deduceth the Title of his own Patron under that 

zant. 

Barrel. Wingate is not to be accounted a ſtranger; fo2 he 
makes Title by the Letters Letters Patents of 2 El:z. (a 
that he encounters the Queen with her own G2ant : and 
his Title under that G2ant was allowed by the Court, who 
gave Judgment accowingly. There was no faint Pleader 
in the Caſe, as appears by the Recow, that has been read, 
And covin ſhall not be pꝛeſumed, ik it be not alledged. We 
deduce our Title under the G2ant made to Danſon, 29 Eliz. 
in our plea, but that is only by way of inducement to our 
traverſe, 

Cur. By that Judgment temp. Regin. Eliz. the Quirens Ti- 
tle was avoided, CUe muſt not preſume that Wingate had 
a Title. Ex diuturnitate temporis omnia preſumuntur ſo- 
lemniter eſſe acta. That Quare Impedit was bꝛought when 

the 
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the matter was freſh. CUithout doubt Danſon would have 
aſſerted his Title againſt Wingate, if he had had any. The 
Defendant did not do pzudently in conveying a Title to 
his Patron under the Gzant. made to Danſon : but iſſue be- 
ing taken upon the Queens dying ſeized, he ſhall ngt be con⸗ 
cluded to give in Evidence any other Title to maintain the 
Iſſue. Upon which Evidence the Jury found fo2 the Deken⸗ 
dant, that Queen Elizabeth did not die ſeized. 

North ſaid, De was clearly of Opinion, That the Kings 
Title by Uſurpation ſhould be avoided by a Recovery againſt 
his Clerk, though the Recoverer were a meer ſtranger, 


— — — 


The Company of Stationers againſt 
Seymour. 


De Company bzought an Action of Debt againſt Sey- 
mour fo; printing Gadbury's Almanacks without their 

leave. Upon a ſpecial Uerdic found, the queſtion was, 
Whether the Letters Patents whereby the Company of 
Stationers had granted to them the ſole pꝛinting of Alma- 
nacks, were good 02 not. The Jury found the Stat. of 13 & 
14 Car. 2. concerning Pꝛinting. They found a Patent made 
by King James of the ſame Pꝛiviledge to the Company, in 
which a kozmer Patent of Queen Elizabeths was recited ; 
and they found the Letters Patents of the King that now 
is. Then they found that the Defendant had pꝛinted an 
Almanack, which they found in his verbis & figuris : and that 
the ſaid Almanack had all the eſſential parts of the Almanack, 
that is pꝛinted befoze the Book of Common Prayer: but that 


it has ſome other additions, ſuch as are uſual in common 


Almanacks, &c. 

Pemberton. The King map by Law grant the ſole⸗pꝛinting 
of Almanacks. The Art of Pꝛinting is altogether of ano⸗ 
ther conſideration in the eye of the Law, than other Trades 
and Myſteries are; the Pꝛels is a late Invention. But the 
Exoꝛbitancies and Licentiouſneſs thereof has ever ſince it 
was firſt found out been under the care and reſtraint of the 
Magiſtrate. Fo2 great Viſchiefs and Diſoꝛder would enſue 
to 
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to the Common-wealth, if it were under no Regulation: 
and it has therefoze always been thought fit to be under the 
Jnſpection and Controul of the Government. And the Stat. 
14 Car. 2. recites that it is a matter of publique Care. In 
England it has from time to time been under the Kings own 
Regulation, ſo that no Book could lawfully be pzinted with- 
out an Imprimatur granted by ſome that derive authozity 
from him to Licence Books, But the queſtion here is not, 
TUhether the King may by Law grant the ſole⸗Punting of 
all Books; but of any, and of what ſozt of Books? the 
ſole-pzinting of Law-Books is not now in queſtion 3 that 
ſ#med to be a point of ſome difficulty, becauſe of the large 
extent of ſuch a Patent, and the uncertainty of determining 
what ſhould be accounted a Law-Book, and what not. Ana 
yet ſuch a Patent has been allowed to be good by a Judg- 
ment in the Pouſe of Pers. Then Sir Orlando Bridge- 
man was Chief Juſtice in this Court, there was a queſtion 
raiſed concerning the validity of a G2ant of the ſole-pzinting 
of any particular Book, with a Pꝛohibition to all others to 
pꝛint the ſame, how far it ſhould ſtand good againſt them 
that claim a Pꝛoperty in the Copy paramount to the Kings 
G2ant ? and Opinions were divided upon the Point. But 
the Defendant in our Caſe makes no Title to the Copy; 
only he pretends a nullity in our Patent. The Book which 
this Defendant has p2zinted, has no certain Autho2 : and 
then, accowing ta the Rule of our Law, the Ging has the 
p2operty 3 and by conſequence may grant his P2operty to the 
Company. 

Cur. There is no difference in any material part betwirt 
this Almanack and that that is put in the Rubrick of the 
Common-Prayer. Now the Almanack that is befoze the 
Common- Prayer, pꝛoceeds from a publick Conſtitution 3 it 
was firſt ſetled by the Nicene Council, is eſtabliſhed by the 
Canons of the Church , and is under the Government of 
the Archbiſhop of Canterbury. So that Almanacks may be 
accounted Pꝛerogative Copies. Thoſe particular Almanacks, 
that are made yearly, are but applications of the general 
Rules there laid down fo2 the moveable Feaſts fo2 ever, to 
every particular year. And without doubt, this may be 
granted by the King. This is a ſtronger Caſe than that of 
Law-Books, which has been mentioned. The Lows in 
in the Reſolution of that Caſe relped upon this, That 

LI Painting 
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Painting was a new Invention, and therefoze every man 
could not by the Common Law have a liberty of painting 
Law-Books. And ſince Pzinting has been invented, and is 
become a common Trade, ſo much of it as has been kept 
incloſed, never was made common: but matters of State, 
and things that concern the Government, were never left 
to any mans liberty to pzint that would. And particularly 
the ſole. Pꝛinting of Law-Books has been fozmerly granted 
in other Reigns. Though Pzinting be a new Invention, 
pet the uſe and benefit of it is only fo2 men to publiſh their 
Works with moze eaſe than they could befoze : Men had 
ſome other way to publiſh their Thoughts befoze Painting 
came in; and fozaſmuch as Painting has always been un- 
der the Care of the Government ſince it was firſt (et on 
foot, we may well p2eſume that the fozmer way was ſo too. 
Queen Elizabeth, King James, and King Charles the Firſt, 
granted ſuch Patents as theſe ; and the Law has a great 
reſpect to common uſage. TUe ought to be guided in our 
Opinions by the Judgment of the Houſe Pars; which ts 
expeeſs in the point: the ultimate reſoꝛt of Law and Juſtice 
being to them. There is no particular Authoz of an Alma- 
nack: and then by the Rule of our Law, the King has the 
Nꝛuperty in the Copy, Thoſe additions of P2ognoſtications 
and other things that are common in Almanacks, do not al- 
ter the Cale; no moe than if a man ſhould claim a pꝛoperty 
in another mans Copy, by reaſon of ſome inconſiderable ad- 
ditions of his own. Accoꝛdingly Judgment was given fo2 the 


" Plaintiffs, niſi cauſa, &c. 


„„ 


Anonymus. 


Ction of Treſpaſs fo taking away four loads of 
CUheat, four loads of Rye, four loads of Barly, four 

loads of Beans, and four loads of Peaſe : The Defendant 
as to part pleaded, Not guilty. And as to the other part 
juſtified; fo2 that the Plaintiff is Reco2 of the Rectoꝛy Jm- 
pꝛopꝛiate of Bradwardyne in the County of Hereford, and ſo 
bound to repair the Chancel; and that the Chancel being 
out of Repair , the Biſhop of Hereford, after monition to 


the 
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the Plaintiff to repair the ſame, had granted a Sequeſtration 
of the Tythes, #c. of the Reco2y, and that the Defendants, 
being Church-wardens, had taken them into their hands, and 
and ſo juſtified by vertue of the Scqueſtration. To which the 
Plaintiff demurred. | 

Serjeant Barrel. J do not deny but that the Bedo2 of a 

Rectory Impropriate map perhaps be bound of common right 
to repair the Chancel. But ſince the Stat. of 31 H. 8. & 
32 H. 8. c. 7. has converted the Tythes of ſuch Rectozies 
into a Lay Fa, it has conſequently exempted them from the 
Jurisdiction of the Owinary, A doubt was conceived upon 
the Stat. of 31 H. 8. whereby Penſions, Proxies and Syno- 
dals are ſaved, what remedy lay fo2 the recovery of them ; 
and it was therefoze p2ovided by the Stat. 32 H. 8. that the 
Church ſhould be ſequeſtred, The Poſſeſſions of Eccleſtaſtt- 
cal Perſons were ſubjected to the Juriſdiction of the D2pinary, 
and might be ſequeſtred in many caſes by P2oceſs out of the 
Biſhops Courts: but when-ever the Poſſeſſions of Lay-men 
were charged with any Eccleſiaſtical payment o2 Spiritual 
charge, the Oꝛdinary could not take the Land into his hands, 
no2 meddle with the Poſſeſſion thereof in any ſo2t ; but the 
conſtant uſage was to compel the perſons by Eccleſiaſfical 
Cenſures, Anno 1570. there was application made to the 
Qan to provide a remedy fo2 the Reparation of the Chan- 
ces of ſuch Churches, whereof the Parſonages were Impꝛo⸗ 
pꝛiated. Moꝛeover, he ſaid, A Sequeſtration does not bind 
the Intereſt, no2 put the Recto2 out of poſſeſſion, the not 
ſubmitting to it is only matter of contempt 3 and it can no 
moze be pleaded in Bar to an Action of Treſpaſs, than a 
Sequeſtration out of Chancery. 

Atkyns. J hope not to (ee it dzawn in queſtion, TUhether 
a Sequeſtration out of Chancery may be pleaden in Bar to 
an Action of Treſpaſs at the Common Law, oz no. But 
if it were pleaded, J think we need not ſcruple to allow ſuch 
a Plea, by reaſon the Court of Chancery at Weſtminſter 
preſcribes to grant ſuch a Pꝛoceſs. TUhich is a Court of 
ſuch Antiquity, that we ought to take notice of their Cu- 
ſtoms. 

Serjeant Baldwin contr. De cited, F. N. B. fol. 50. M. Reg. 
Orig. 44. b. ibid. 48. a. the Stat. of Circumſpecte agatis, 3 1 Edw. 
1. Joh. Diathan in his Commentary upon the legatine Con⸗ 
ſtitutions of Othobone, tit. ne Prælati fructus Eccleſiarum 


11 2 vacantium 
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vacantium perciperent. Linw, 136. de ædiſicand. Eccleſiis. The 
Reparation of the Chancel is onus reale, impoſitum rebus, 
non perſonis. 5th Rep. Caudric's Caſe 9. he cited the Stat. of 
25 H. 8. cap. 19. Sir John Davic's Reports 70. Vaughan. 327. 


Reg. Jud. 22. 26. 13 H. 4. 17. 21 fl. 6. 16. b. 28H.8, 


CAP. 9. 

It is Objected, That theſe Tythes are become a Lay-fe. 
To which J anſwer, That by the Stat. ot 32 H. 8. there is 
a remedy given fo? them in the Spiritual Court. It is En- 
acted indeed, That Fines and Recoveries map be ſuffered of 
them, as of Lands and Tenemets, but they are not made 
Lay-fees to other purpoſes. No Statute erempts them 
from the Jurisdicaion of the Ddinary , no? diſcharges the 
onus reale. The ſaving in the Stat. of 31 H.8. preſerves the 
power of Sequeſtration, as well as other particulars there 
inſtanced. Foz all Rights of any perſon or perſons, their 
Heirs and Succeſſors is ſaved, &c. the ſaving is -large. The 
Pariſhioners have a right in the Chancel, and to have it 
kept in repair; fo2 the Communion⸗Table is to ſtand there: 
though they have not Jus ſepulturæ there. The p2actice is 
with us. And this is is the firſt inſtance of diſobedience to 
ſuch a Sequeſtration. Beſides there are many Impꝛopꝛia⸗ 
tions in the hands of Deans and Chapters, and bodies po- 
litick, which cannot be ercommunicated : what pꝛoceſs will 
you grant againſt them but Sequeſtration ? J do not mean 
Appꝛopziations; to wit, ſuch Rectozies as were appꝛopziated 
to them befo2e the diſſolution of Bonaſtertes, and have contt- 
nued ſo to this day: fo2 there is noqueſtion but the Ddinary 
may ſequeſter them, but J mean ſuch Impꝛopziations as 
they have purchaſed of the King and his Patentees ſince the 
diſſolution, 

North. The Biſhop is in the nature of an Eccleſiaſtical 
Sheriff, It an Action of Debt were brought againſt a Clerk, 
and the Sheriff had returned upon a Fieri facias, that the 
Defendant was Clericus beneficiatus non habens Laicum feo- 
dum; there iſſued a Fieri facias to the Biſhop, upon which 
he uſed to ſequeſter (as they call it) the Eccleſiaſtical poſſeſ- 
ſions of the Defendant, but that is not pꝛoperly a Sequeſtra- 
tion; fo2 the Oꝛdinary muſt not return Sequeſtrari feci : he 
muſt return Fieri feci 02 nulla bona, in like manner as a 
Sheriff of a County muſt do: this J have known in erpert- 
ence, that a Biſhop has been owered in ſuch a caſe to _—_ 
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his return. The reaſon of this Pꝛoceſs was, becauſe the poſ- 
ſeſſions of Eccleſiaſtical perſons were ſo diſtinct from Tempozal 
poſſeſſions, that they could not be ſubject to the oꝛdinary pꝛocels 
of the Tempoꝛal Law, no moꝛe than poſſeſſions of lay-men could 
be ſubject to their Jurisdiction. And therefoze Reconies im⸗ 
pꝛopꝛiate being now incoꝛpoꝛated into the Common Law, and 
converted into lay fees, It ſhould ſeem to me, that they are 
thereby exempted from the Jurisdiction of the Oꝛdinary. And 
this J take to be within the reaſon of Jetfrie's Caſe in the 5th 
Rep. where tempo2zal perſons, that are liable to contribute 
towards the repairs of the Church, out of their tempozal poſ- 
ſeſſions, are ſaid to be compellable thereunto by Eccleſiaſtt- 
cal Cenſures. It has been ſatd, that the Pariſhioners have a 
right in the Chancel: but J queſtion that: it is called Can- 
cellum, a cancellis: becauſe the Pariſhioners are barred from 
thence. Jt is the right of the Parſon. Windham thought, 
that by the ſaving in the Star. of 31 H.8. the Jurisdiction of the 
Owinary was preſerved, Atkyns. The Parſon was charge- 
able with the reparation of the Chancel, in reſpect of the pꝛo⸗ 
fits which he received. Then were the pꝛoper Oef:cors, Now 
JT think it may be held that the Impꝛopzatton atfeas only the 
Surpluſage of the pꝛofits over and above all Charges and 
Duties iſſuing out of the Parſonage, and wherewith it was 
Niginally charged. The reparatioi of the Chancel is a right 
ariſing from the firſt donation : which ſhall not be taken away 
but by expzeſs wozds, Scroggs accordant. : 

North. The Defendants plea is naught ; fo2 the cauſe of 
their juſtification fs, that what they did was in erecuting a 
Sequeſtration, whereby they were authonzed to take into their 
hands the p2ofits of the Recto2y,fo2 the reparation of the Chan- 
cel. Now they ought to averr, that they did not take into their 
hands moze than was ſufficient fo2 the reparation thereof. 

North. Tf the Law come to be taken as my Bꝛothers are of 
Opinion, it will make a great ſtep to the giving Owdinaries 
power to encreaſe Aicarages. Foz the Pariſhioners have a 
right to a Maintenance fo2 one to preach to them, Adjor- 
natur. 


Edwards 
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Edwards &- Weeks. 


Ction upon the caſe, The Plaintiff declares, that the 

Defendant in conſideration that the Plaintiff would de- 

liver unto him ſuch a Hozſe, pꝛomiſed to deliver to the Plain⸗ 

tiff in lieu thereof another Hoſe, o2 five pounds upon requeſt : 

and avers, that the Plaintiff had delivered to the Defendant 
the ſaidÞoz2ſe, and had requeſted him, ec. 

The Defendant pleads that the Plaintiff, befoze the Action 
bzought, diſcharged him of that pꝛomiſe, but ſays not how. 
To which the Plaintiff demurred. 

Strode. It he had pleaded a diſcharge befoze the requeſt made, 
the plea had been good, without chewing how he diſcharged 
him: but after the requeſt once made, a verbal requeſt is not 
ſufficient. Cr. Car. Langden & Stokes 384. & 22 Ed. 4. 40. b. 

Cuf acc. Et judicium pro querente, Niſi cauſa, &c. | 


Barker &» Keate. 


Jectione firmæ of Land in Caſtle-acre in Com Norff. The 
Defendant pleaded not guilty; and the iſſue was found 

as to part: and fo2 the reſidue there was a ſpecial Uerdig, 
viz. That Edm Hudſon was ſetzed to him and the heirs males 
of his body, the remainder to William Hudſon his Bother, 
and the heirs males of his body. That Edm. Hudſon by Jn: 
denture betwirt himſelf and Thom. Peeps demiſed to Thom. 
Peeps from the Feaſt of St. Michael then laſt paſt fo2 ſir months, 
rendzing a Pepper-com Rent: and that afterwards by another 
Indentute between himſelf on the one part, and Thom. Peeps 
& Edw. Eromley on the other part, reciting the (aid Leaſe, he 
bargained and ſold the Reverſion to Tho. Peeps his heirs and 
aſſigns, to the intent to make him Tenant to the Pracipe in 
oꝛder to the ſuffering of a Common Recovery, in which Edm 
Bromley was to be the Recoveroz, and himſelf the ſaid Edw. 
Hudſon the Aouchee, and that this Recovery was to be to the 
uſe of Edm̃ Hudſon and his heirs, #c. and the Jury made a 
ſpectal concluſion, viz. That if the Court ſhould adjudge that 
in 
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in this Recovery there were a good Tenant to the Præcipe, 
— they found fo2 the Plaintiff; it otherwiſe, fo2 the De- 
endant. 

Serjeant Waller argued, that there was no good Tenant to 
the Præcipe: fo2 that Tho. Peeps never was in poſſeſſion by 
vertue of the Leaſe fo2 ſir months. No Entry is found, no2 
no conſideration to ratſe an uſe, All the conſideration menti⸗ 
oned is the reſervation of a Pepper-cozn 3 which is not ſuffi- 
cient : fo? it is to be paid out of the profits of the Land, He 
compared it to Colyer's caſe 6 Rep. where a ſum tn groſs ap- 
pointed to be paid by the Deviſee, gave him an Eſtate in Fee- 
ſimple : but a ſum to be paid out of the p2ofits of the Land, 
not. He cited the Lord Pagett's caſe, Moor. 343. Dyer 10. 
placito 31. Beſides, the conſideration in our caſe is a thing 
of no value: being but a ſingle Pepper-com. It an Jnfant 
make a Leaſe fo2 years, rendzing Rent, the Leaſe is but void- 
able ; but if an Inkant make a Leaſe fo2 years, rendzing a 
Roſe, 02 a Pepper-cozn, 92 any ſuch like trifle, the Leaſe fs 
void. De cited Fitzherb. tit. Entry congeable 26. 

North. Then a Tenant fo? life o2 years aſſigns his Eſtate, 
there needs no conſideration, in ſuch caſe the tenure and at⸗ 
tendance, and the being ſubject to the ancient fozfeiture, and 
the payment of Rent, if there were any, is ſufficient to veſtthe 
uſe in the Aſſignees but otherwiſe in caſe of a Fee-ſimple. 
Athen a man is ſeiſed in Fee, and makes a Leaſe fo2 years, 
unleſs he give poſſeſſion, and that the Leſſee enter, he muſt 
raiſe an Uſe, But in our caſe the reſervation ſeems not ſuffi⸗ 
cient to raiſe an Uſe, fo2 an Uſe muſt be raiſed, and the Land 
united to it, befoze a Rent can reſult out of it. 

Wyndham. Jt being fn the caſe of a common Recovery, 
we muſt (uppo2t it, if it be poſſible. In Sutton's Hoſpital's 
caſe, 10 Rep. 34. a. it is ſaid that the reſervation of 12 d. 
Rent was a ſufficient conſideration to veſt an Ale in the Hol. 
pical+ anda Rent of 12 d. is as inconſiderable a matter in 
conſidecation of a great Eſtate, as a Pepper⸗coꝛn in our caſe, 
The caſe in Dyer, that has been cited, is made a Quzre in 
the book. J think the reſervation of a Rent would have chan- 
ged an Uſe at the Common Law, and will raiſe an Ale at this 
day; Ik a Feoffee to an Aſe had made a Feoffment in Fee 
rendzing Rent, the feoffment (J conceive) would have been 
to the uſe of the ſecond feoffee, and the firſt Uſe deſtroyed, 
The other two Juſtices delivered no Opinton. 


At 
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At another day, the canſe being moved again, North ſaid, 

he had looked upon the Pꝛeſident quoted out of Sutton's Hoſ- 

pitals caſe 3 and that there the reſervation of a Rent was men⸗ 

tioned in the Deed as a conſideration to raiſe an Aſe, which, 

he ſafd, would perchance make a difference betwirt that caſe 
and this, But the Court would adviſe further, 


Baſſett & Baſſett. 


N Action of Debt upon an Obligation of 600 J. penal⸗ 
f ty; the Condition was, That it the above-bounden 
John Baſſctt, his Heirs or Aſſigns, (hall within fix months after 
the death of Mary Baſſett his Mother, ſettle upon and aſſure 
unto Hopton Baſſett, as the Council of the ſaid Hopton Baſſett, 
learned in the Law ſhall adviſe, at the Coſts and charges of the 
ſaid Hopton Baſſett, an Annuity or Rent-charge of twenty 
pounds per annum, payable half-yearly by equal portions, from 
the death of the ſaid Mary, during Hopton Baſlctt's life, if 
he the ſaid Hopton Baſſett require the ſame at the dwelling 
houſe of the ſaid John Baſſett 3 or, if he ſhall not grant the 
ſame, if then the ſaid John Baſſett ſhall pay unto Hopton Baſ- 
ſett, within the time aforementioned, 3co I. then the Obliga- 
tion to be void. The Defendant pleaded, that the Plaintiff 
(to wit, the ſald Hopton Baſſett ) had not tendꝛed anp Gzant 
of an Arinuity, within the time of fix months after the death 
of his Mother, accoding to, dc. the Plaintiff replyed, and 
the Dekendant rejoyned; But the Council of both ſides and 
8 agreed, that the whole queſtion aroſe upon the plea 
in bat. | 

Strode fo2 the Defendant, The Plaintiff ought to have ten⸗ 
dꝛed us a grant of Annuity, to be ſealed within ſir months, 
ec. and having neglected that, he has diſpenſed with the whole 
Condition. Foz 1. This is not a diſ-junctive Condition, but 
the payment of 300 J. is as a penalty impoſed upon him, if 
he refuſe to make ſuch a G2ant. And if he ſhall not, &c. in- 
ſtead of the woꝛd not, put the woꝛds refuſe to, &c. and the 
caſe will be out of doubt. Beſides, the annuity to be gran- 
ted, is but 20 J. per annum fo a life, and 300 l. in money is 
mae 
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moꝛe then the value of it, ſo that it cannot be intended a ſum 
to be paid in lieu 02 recompence of it; but muſt be taken fo2 
a penalty. 

But ſuppoſe it to be a diſ-junctive Condition, then we ought 
to have an Election whether we would do; but as this caſe is, 
the Plaintiff by his negligence has depzived us of our Electi- 
on. Foz Authozities he cited Gerningham & Ewer's caſe, Cr. 
Eliz. 396. & 539. 4 H. 7. fol. 4. 5 Co. 21. b. Laughter's caſe. 
& Warner & Whyte's caſe, reſolved the day befo2e in the Kings 
Bench. There is a rule laid down in Morccomb's cafe, in 
Moors Reports, 645. which makes againſt me: but the reſo- 
lution of that caſe is Law; and there needed no ſuch rule. 
That caſe goes upon the reaſon of Lambs caſe, 5 Rep. when 
a man is obliged to pay ſuch a ſum as J. S. ſhall aſſeſs, J. S. 
being a meer ſtranger, the DObligo2 takes upon him, that J. S. 
ſhall aſſeſs a ſum in certain; and he muſt pzocure him to da 
it, 02 he fozfeits his Obligation. But in our caſe nothing ts 
to be done but by the Obligee himſelf, 

Pemberton contra. Me argued that the Obligoꝛs Election is 
not taken away; fo2 though no Deed were tendzed him, he 
might have got one made, and the tender of that would have 
diſcharged the Condition of his Bond. Indeed this will put 
him to charge, but he may have an Action of Debt fo2 what he 
Jays out. Me cited the caſes cited by Walmeſley in Moor 645. be⸗ 
twirt Milles & Wood: 41 Eliz. & Gowers caſe 38 & 39 Eliz. &c. 

North. The caſe of Warner & White, adjudged yeſterday 
in the Court of Kings Bench, is accozding to Law; the con- 
dition there was, that J. S. ſhould pay ſuch a ſum upon the 
25th of December, o2 ſhould appear in Hillary Term after, in 
the Court of Kings Bench. J. S. died after the 25th day of Dec, 
and befoze Hill. Term; andhad paid nothing upon the 25th of 
December. In that caſe the Condition was not bꝛoken by 
the non-payment, and the other part is become impoſſible by 
the ac of God, But J think, that if the firſt part of a Con- 
dition be rendꝛed impoſſible by the act of God, that the Obligoꝛ 
is bound to pertoꝛm the other part: But in the caſe at the bar 
the Obligoꝛs Election is taken away by the ad of the Obligee 
himſelf, And J ſee no difference betwirt this caſe and that of 
Gerningham & Ewer, in Cr. Eliz. if the Condition of an Ob⸗ 
ligation be ſingle, to make ſuch aſſurance as ſhall be adviſed 
by the Council of the Obligee; there concilium non dedit ad- 
viſamentum, is a good plea 3 and the Obligoꝛ is not bound to 
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make an aſſurance of his own head; no moꝛe ſhall he be bound 

to do it when the Condition is in the diſ-junctive, to ſave his 
Bond. In both caſes the Condition refers to the manner of 
the aſſurance; and it muſt be made in ſuch manner as the 
wozds of the Condition impozt. So he ſaid he was of Opi⸗ 
nion againſt the Plaintift. 

Wyndham. TUhere the Condition of an Obligation is in 
the disjunctive, the Obligoz muſt have his Election. But in 
this caſe there is no ſuch thing as a disjunctive, till ſuch time 
as there be a requeſt made to ſeal a Deed of Annuity; and 
then the Dbligo2 will have an Election, either to execute the 
aſſurance, oꝛ to pay the 300 l. but no ſuch requeſt being made, 
it - wan ſeem that the Obligoꝛ muſt pay the 300 1. at his 
peril, 

Atkyns agreed with the Chief Juſtice, and ſo did Scroggs : 
wherefoze Judgment was o2dered to be entred againſt the 
Plaintiff, Niſi cauſa, &c. within a week. 


Quare impedit, The Plaintiff declared upon a grant of the 
Advowſon to his Anceſtoz and in his Declaration ſays, hic 
in Cuf prolat', but indted had not the Deed to ſhew. Serjeant 
Baldwin bzought an Affidavit fnts Court, that the Defendant 
had gotten the Ded into his hands, and pꝛayed that thePlain- 
tiff may take advantage of a Copp thereof, which appear d in 
an Inquiſition found temp. Edw. 6. 

Cuf. When an Action of Debt is brought upon a Bond to 
perfoun Covenants in a Deed, and the Defendant cannot 
plead Covenants perform d, without the Deed, becauſe the 
Plaintiff has the oziginal deen, and perhaps the Defendant 
took not a Counterpart of it; we uſe to grant imparlances 
till the Platntiff bzing in the deed. And upon Evidence, if it 
be pꝛoved that the other party has the deed, we admit Copies 
to be given in Evidence, But here the Law requires that the 
deed be p20duced 3 you have your remedy fo2 the deed at Law, 
We cannot alter the Law, no2 ought to grant an emparlance, 


Stead 
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Stead & Perryer. 


E Jectione firmæ. A man has a Son called Robert. Robert 
has likewile a Son called Robert. The Gzandkather 
deviſeth the Land in queſtion to his Son Robert, and his heirs. 
Robert the deviſe dies in the deviſoꝛs life time. Afterwards 
the deviſo2 makes a new publication of the ſame ill; and 
declares it to be his intention that Robert the G2and-child 
ſhould take the Land in queſtion per eandem voluntatem, jn- 
ſtead of his Father, and dyed. And all this was found by 
ſpecial Uerdic upon a Trial betwixt Robert the Gꝛand child, 
— Daughter of the elder Bꝛother of Robert the firſt 
deviſee. 

Pemberton. The Land does not paſs by this Mill; the de- 
viſe to Robert became void by his death, and cannot be made 
good by a republication. A publication cannot alter the woꝛds 
of a Till ſo as to put a new ſenſe upon them. Land muſt paſs 
by Will in writing. Robert the G2and-ſon, is not within this 
Will in writing. The G2andfathers intention is not conſider- 
able in the caſe. | 

Skipwith contra. J agree the caſe between Brett & Rygden 
in the Commentaries, to be Law: but there are two great 
diverſities between this caſe and that. 1. There was no new 
publication. 2. Jn this caſe Robert the Father, and Robert 
the Son are cognominous. Þe cited Dyer 142, 143. Trevi- 
lians caſe. Fuller & Fuller. Cr. Eliz. 422. & Moor 353. Cr 
Eliz. 493. | : 

North & Atkyns. Without queſtion Robert the Gꝛand child 
ſhall take by this Mill. It he never had had a Son called 
Robert, 02 if Robert the Son had been dead at the time of 
making the TUill, the Gzand-child would then without diſpute 
have taken by theſe woꝛds. Now a new publication is equi- 
volent to a new witing. The Oꝛand⸗ child is not direcly 
within the wozds of the Mill; but they are applicable to him. 
He is a Son, though he be not begotten by the body of the 
deviſo2 himſelf, De is a Son with a diſtinction, Dur Savi⸗ 
our is called the Son of David, though there were 28 Gene: 
racfons betwixt David and him. And a republication may 
impoſe another ſenſe upon woꝛds, different from what they 
had, when they were firſt witten; as, if a man deviſe all his 
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Lands in Dale, and have but two Acres in Dale; the wows 
now extend to no moꝛe then thoſe two Acres: and if he pur: 
chaſe moze, and dye without any new publication, the new 
purchaſed Lands will not paſs. But if there were a new pub⸗ 
lication after the purchaſe, they would then paſs well enough. 
Tf a man has iſſue two Sons called Thomas; and he makes 


A deviſe to his Son Thomas, this may be aſcertained by an 


averment. Now ſuppoſe that Thomas the deviſe dye living 
the Father, and afterward the Father publiſheth His Till 
anew, and ſays that he did intend that his Son Thomas 
now dead, ſhould have had his Land; but now his TTlill and 
intent is, that Thomas his pounger Son now living ſhall take 
his Land by the ſame Mill. In this caſe, to be ſure the ſe⸗ 
cond Son Thomas ſhall take by the deviſe. Here the impozt 
of the wowds is clearly altered by the republication. 

Atkyns. The woꝛds of this 771tll would not of themſelves 
be ſufficient to carry the Land to the Gzand-child, noꝛ would 
the intention of the Deviſo2 do it without them: but both to- 
gether do the buſineſs. Quæ non proſunt ſingula, juncta 
juvant. 

Wyndham & Scroggs differed in Opinion, and the cauſe 
was adjourned to be argued the next Term. 


North. man admitted in forma pauperis ig not to habe a new 
Trial granted him: fo2 he has had the benefit of the Kings 
Juſtice once, and muſt acquieſce in it. We do not ſuffer 
them to remove cauſes out of inkeriour Courts. They muſt 
ſatisfie themſelves with the Jurisdiction within which their 
Action p2operly lieth. 


— 
— ſ —— — — 


Farrington &. Lee. 


Sſumpſit. The Plaintiff declares upon 2 indebitatus Aſ- 


A ſumpſits, and a third Aſſurapfit upon an inſimul compu- 
taſſet. The Defendant pleaded non Aſſumpfit infra ſex an- 
nos: the Plaintiff replied, that himſelf is a Berchant, and 
the Oefendant his Facto2, and recites a clauſe in the Sta- 
tute, in which Actions of Account between Merchants and 
Merchants, and Merchants and their Factozs, — 
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their Trade and Yerchandize, are excepted; and avers that 
this money became due to the Plaintiff upon an account 
betwirt him and th? Defendant concerning Werchandiſe, xc. 
the Defendant makes an impertinent rejoynder, to which the 
Plaintiff demurs. 


Nudigate pro Querente. This Statute is in the nature 
of a penal Law; becauſe it reſtrains the liberty which the 
Plaintiff has by the Common Law, to bung his Action 
when he will: and muſt therefoze be conſtrued benefictal- 
iy fo2 the Plaintiff: Pl. 54. Cr. Car. 294. Finche & 
Lambe's caſe : to this purpoſe. Alfo this erception of Ac- 
counts between Merchants and their Factozs, muſt be li⸗ 
berally expounded fo2 their benefit; becauſe the Law-ma- 
kers, in making ſuch an exception, had an eye to the in⸗ 
couragement of Trade and Commerce. The woꝛds of 
the exception are (other then ſuch Accounts as concern 
the Trade of Merchandiſe, &c.) now this Action of ours 
is not indeed an Aalon of Account; but it is an Acton 
grounded upon an Account. And the Plaintiff being at 
liberty to bring either the one oz the other upon the ſame 
cauſe of Action , and one of the Actions being excepted 
erpreſlp out of the limitation of the Statute, the other 
by Equity is ercepted alſo. pe cited Hill. 17 Car. 1. in 
Marſhe's Reports, 151. & Jones 401. Sandys & Blodwell : 
Mich. 13 Car. 1. and pꝛaped Judgment fo? the Plaintiff. 


Serjeant Baldwin contra. He ſaſd it did not appear in 
the Declaration, that this Action was betwirt a Perchant 
and his Faco2 3 ſo that then the plea in bar is prima 
facie good. And when he comes and lets it fo2th in his 
Replication, he is too late in it : and the replication is not 
purſuant to his Declaration. | 

But all the Court was againſt him in this. Then he 
ſaid the Statute excepted Actions of Account only; and 
not Actions upon an indeb. Aſſumpfit. 

Cur. (Uhereas it has been laid by Serjeant Nudigate, 
that the Plaintiff here has an Election to bzing an Adt- 
on of account, oz an Indebitat. Aftumptit, that is falſe : 
fo? till the Account be ſtated betwirt them, an Action of 
Account lies, and not an Action upon the Cale. Then 
the Account is once ſtated, then an Action upon the — 

leg, 
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lies, and not an Action of Account. Et per North, if 


upon an Indebitat. Aſſumpſit matters are offered in evi- 


dence, that lie in account, J do not allow them to be 
given in evidence. 


North, Wyndham & Scroggs: the exception ok the Sta⸗ 
tute goes only to Actions of Account, and not to other 
Actions. And we take a diverſity betwixt an account cur- 
rent, and an account ſtated. After the account ſtated, the 
certainty of the Debt appears, and all the intricacy of ac- 
count is out of doozs: and the Action muſt be b2ought 
within ſir years after the account ſtated, But by North, 
if after an account ſtated, upon the ballance of it a ſum 
appear due to either of the parties, which ſum is not paid, 
but is afterward thzown into a new account between the 
ſame parties, it is now flip't out of the Statute again. 


Scroggs. The Statute makes a difference betwirt Adt- 
ons upon Account, and Actions upon the caſe. The wozds 
would elſe have been, All Actions of Account, and upon 
the Caſe, other then ſuch Actions as concern the Trade of 
Merchandiſe. But it is otherwiſe penned 3 other then ſuch 
Accounts as concern, &c. and as this caſe is, there is no ac- 
count betwirt the parties; the account is determined, and the 
Plaintiff put to his Action upon an infimul computaſlet : which 
is not within the benefit of the exception. 


Atkyns. J think the makers of this Statute had a greater 
regard to the perſons of Merchants, then the cauſes of Action 
between them. And the reaſon was, becauſe they are often 
out of the Realm, and cannot always p2oſecute their Actions 
in due time. The Statute makes no difference betwirt an 
account current, and an account ſtated. I think alſo that no 
other ſoꝛt of Tradeſmen, but Merchants are within the benefit 
of this exception: and that it does not extend to Shop-kiep- 
ers, they not being within the ſame miſchief. Adjurnatur. 


Horn 
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Horn verſus Chandler, 


Ovenant upon an Indenture of an Appzentice, where- 
in the Defendant bound himſelf to (erve the Plaintiff 
fo2 ſeven years. The Plaintiffſets fozth the cuſtom of Lon- 
don, That any perſon abobe 14, and under 21, unmarried, 
— bind himſelf Appꝛentice, c. accoꝛding to the cuſtom, and \ 
that the Maſter thereupon ſhall have tale remediym againſt 
him, as if he were 21, and alledges, that the Defendant did 
go away from his Service, per quod he loſt his Service foz 
the ſaid term, which term is not yet expired. The Defen- 
dant pleads a frivolous plea, To which the Plaintiff de- 
muts. Heley. Though ſuch a Covenant ſhall not bind an 
Infant, neither by Common Law, no2 5 Eliz. 1. Cr. 170. pet 
by this cuſtom it ſhall, in Paſch. 21 Jac. B. R. Cole verſus 
Holme, there was ſuch an Agion againſt an Appꝛentice, the 
Defendant pleaded Nonage; the Plaintiff replyed the cuſtom 
of London, and that the Indenture of Appzentiſhip was in⸗ 
rolled, as it ought to be, &c. and this was certified by the 
Recower, Serjeant Finch, te be the cuſtom 2: and thereupon 
SO. was againſt the Defendant, it is a Panu⸗ 
ctipt. 

Jones. The cuſtom ought to Have been alledged, that he 
ſhould have an Action of Covenant againſt him, which is not 
done here; and cuſtoms ſhall be taken ſtrictly, not by impli⸗ 
cation. MWoxover the Plaintiff declares fo2 a loſs not pet 
ſuſtained, the term not being ended. 

Cur. The cuſtom is ſufficiently alledged to give and make 
good an Action of Covenant. Tale remedium implies it. 
Thoſe wo2ds are applicable to all things relating to this 
matter, viz. That the Baſter may cozrect him, may go to a 
Juſtice of Peace. And alſomay have an Action of Covenant 
againſt him, as againſt a man of full age. And though by v. Hurr:53.4- 
Common Law oꝛ the Statute, his Covenant ſhall not bind ch. 63. + 
him, vet by the cuſtom it ſhall. But Twiſden deſired to (i 
Otfley's Report. Ag to the declaring fo2 the loſs of the term, 
part whereof is unexpired, though it has ben adjudged to be 
naught after a Uerdict ; yet in this Caſe, which is upon de- 
murrer, it may be helped; Foz the Plaintiff may take dam- 
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ages fo2 the departure only, not the loſs of ſervice during the 
term, and then it will be well enough, Judgment niſi, &c. 


Jones verſus Powel. 


Oꝛds ſpoken of an Attozney, Thou canſt not read 

a Declaration per quod, &c. Cur. The woꝛds are 
actionable, though there had been no ſpecial damages; Foz 
they ſpeak him to be ignorant in his Pꝛokeſſion, and we ſhall 
not intend that he had a diſtemper in his eyes, ec. Judic. pro 
querente. 


Anonymus. 


Þe Defendant, in an Action of kalle Impꝛilonment, 
juſtified the taking and impziloning the Plaintiff, by 
vertue of an Dyer of Chancery, that he ſhould be commit- 
ted to the Fleet; and the Plea judged naught, becauſe an 
Oꝛder is not ſufficient, Jt ought to have ban an Attachment, 
he ſhould have pleaded, Quoddam breve de attachamento, &c. 


Osborne verſus W alleeden. 


Eplevin. The Defendant avows in right of his Tlike, 

fo2 a Rent-charge, deviſed to her fo2 life, by her koꝛmer 
Husband. But in the TUill there was this Clauſe, viz. If 
ſhe ſhall marry, &c. he (the Erecuto2) (hall pay her 100 l. 
and the rent ſhall ceaſe, and return to the Executor. She 
doth marry, and the Executo2 does not pay the 100 l. The 
_ was, (Uhether the rent ſhould ceaſe befoze the 1091. 

e paid. 
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Jones fo2 the Plaintiff : the rent ceaſeth immediately upon 
her Marriage, and ſhe ſhall have remedy fo? the 100 l. in the 
Spiritual Court. Ik the wozds had been, He (ball pay her 
100 l. and from that time the rent ſhall ceaſe, It had been 
otherwiſe: if ſhe had died pꝛelently after the marriage, her Ere⸗ 
cutoꝛ ſhould have had the 100 l. 

Brewer and Sanders fo2 the Defendant, ſhe hath not a pꝛe⸗ 
ſent intereſt in the 1001. Jn this very Caſe, the Common 
Pleas delivered their Opinion, That this 100 1. ought to be 
paid befoze the rent ſhould ceaſe. But fo2 imperfection in the 
pleading, we could not have Judgment there. 

Roll. She has no pꝛeſent intereſt in the 100 1. no2 can her 
Executoꝛs have any, and the rent ſhall not ceaſe till the pay- 
ment of it. Foz firſt, Jt is deviſed to her fo? life, not during 
her Tatdowhood. Secondly, The rent iſſues out of the Jn- 
heritance, and by the conſtruction of the Till it ſhall go ta 
the Erecutoz, foꝛ by ceaſe in the Mill is meant ceaſe as to the 
UUife 3 and the Erecuto2 is in nature of ÞPurchaſo2 ,' and 
ought to pay the money befoze he has the rent, and he ought 
to pay it out of his own Eſtate, if he will have the rent. Fo 
otherwiſe, if it be lookt upon as a Legacy, it he have no Aſlets, 
85 ſhall be immediately ſtript of her rent, and have no- 

ng. 

Twiſden. J think the Diviſoꝛs meaning was to give her a 
pꝛeſent intereſt in the 100 1. and if ſo, the rent muſt ceaſe pꝛe⸗ 
ſently upon the marriage. But ſince it is to be iſſuing out of 
the Inheritance, it is doubtful. And ſince my Bꝛothers are 
both of Opinion fo2 the Avowant , let him have Judg⸗ 
ment. f 

Then it was Objected, That the Avowzp was ill; Foz it 
ought to have been in the TUifes name as well as the Pul⸗ 
bands, and alledged, that Roll. 1 part 318. N. num. 2. makes 
a Quzre, and ſtems to be of opinion that Wiſe verſus Bellent 


- (which is to the contrary) is not Law. V. 2 Cr. 442. 3. 


Twiſd. That was his Opinion, it may be, when he was a 
Student. You have in that TUozk of his a common place, 
which you ſtand too much upon. J value him where he repozts 
Judgments and Reſolutions. But otherwiſe it is nothing 
but a Collection of Pear⸗Books, and little things noted when 
he made his Common Place Books. Mis ꝓꝛivate opinion muſt 
not warrant oꝛ controul us here. It has bien adjudged, That 
the Þugband alone may avow in right of his Mike. 

: Nn Delaval 
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Delaval verſus Maſchall. 


Ebt upon a Bond; the Condition whereof was, That 
| if J. S. and J. D. Arbttratoꝛs did make an Award on, 
oz befoze the 19. of February; and if the Defendant ſhould 
perfozm it, then the Obligation ſhould be vold, and then fol- 
low theſe wozds, And if they do not make an Award before 
the 19. of February, then I impower them to chooſe an Um- 
pire, and by theſe Preſents bind my ſelf to perform his Award. 
The Defendant pleads, That they did not make an Award. 
The Plaintiff replies, and ſets fozth an Award made upon 
the ſaid 19. of February, by an Umpire choſen by the Arbitra- 
tozs, and alledges a each thereof, The Defendant de⸗ 
murs. | 

Sanders fo2 the Defendant. Pere is no each of the Con. 
dition of the Bond. Foz that, which relates to the perfozm- 
ing the Umpires Award, it following thoſe wozds, Then 
the Obligation ſhall be void, ts no part of the Condition; 


and if any Action is to be bꝛought upon that part, it ought 


to be Covenant. 2. The Award made by the Umpire is void, 
becauſe made the 19. of February, which was within the time 
limited to the Arbitratozs, fo2 their power, and the Umpire 
could not make an award within that time,becauſe their power 
was not then determined, as was lately adjudged in Copping 
verſus Hornar. 

Jones fo2 the Plaintiff, The Condition is good as to this 
part, Jt fs all but one Condition. A man may make ſeveral 
Defeaſances oꝛ Conditions to defeat the ſame Obligation, 
Brook. Condition 66. There 1s a continuance of this Conditt- 
on, It is ſaid, I bind my ſelf by theſe preſents, which refers 
to the Lien befoze in the Obligation. 

J agreed with Copping verſus Hornar and Bernard verſus 
King, That where an Umpire is at firſt certainly named and 
appointed, he cannot ererciſe his authoaty within the time 
appointed to the Arbitratoꝛs, becauſe the ſame authoꝛity can⸗ 
not be given to, and continue both in the Arbitratoꝛs and 
Ampire at the ſame time. But when the Umpire is named 
and choſen by the Arbitrato2s, as in our Caſe, he may make 
his award within the time allowed to the Arbitratozs ; ” 

es | cau 
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cauſe there the Arbitratozs by their own action , viz. the 
election of the Umpire, determine their authoztty And the 
authozity veſts and remains in the Umpire only, and fo it 
was admitted it Bernard verſus King. 

Twiſden, aſſentibus Rainsford & Morton. This is a good 
part of the Condition. There was a Condition, That if the 
Obligor ſhould, &c. then the Bond (ſhould be void; and fur- 
ther, that the Obligor ſhould releaſe : And it was adjudged 
here, That the laſt was a part of the Condition. JI was at 
the Bar when the Caſe betwirt Barnard and King was ſpoken 
to, and J know Roll did hold and deliver then, That if it 
had been alledged, that the Arbitratozs had wholly dented and 
deſerted their power, it had let in the Umpire, ſo as that he 
might account within the time allowed to the Arbitratozs, 
and he ſtood upon this then, that it was implicitely alledged, 
viz. Poſtquam denegaſſent, &c. But this was a hard Opini⸗ 
on of his, and he himſelf repozts his own judgment other- 
wiſe, I Ro. 262. Tt may be he altered his Opinion, we its 
clin d that the award in the Caſe at the Bar is naught. Foz 
the authozity of the Arbitratozs was not determined till after 
the 19th of February. Fo Juſtice Croke goes ſo far, 1 Cr. 
263. as to agree, Chat Arbitratoꝛs may nominate an Umpire 
within the time fo2 their making their award. So that the 
chuſing the Umpire doth not extinguiſh their authozity, and 
therefore the Umpire could not make an award upon this 19th 
of February. It is true the Arbitratozs might chuſe him upon 
that day, o2 befoze, But, yet ſtill they might have made an 
award, and therefoze he could not. Adjournatur. 


Nn 2 Rex 
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Rex verſus Epiſcopum Worceſt, Jervaſon 
e&- Hinkley in Communi Banco. 


See the Caſe put at large in Vaughan's Reports. 


The Arguments of Juſtice Wild, Archer and 7yr- 
rel, were as follow. The Chief Juſtices Argument 
is here omitted, becauſe publiſked at large in his 
own Reports. 


Uſtice Wild. J think the King cannot take the traverſe in 
this Caſe, and this will appear by looking upon the old 
Books, which were not well conſidered by thoſe who did re- 
ply, 13 H. 7. 13. 14. Pl. 18. It is ſaid the King may chuſe, 
either to maintain his own Title, oꝛ traverſe the Title of the 
party, who ſues him by Petition. So 13 E. 4.8. pl. 1. It 
is ſaid when one traverſes an Office, the King may either 
maintain the Office, 02 traverſe the Title ſhewn fo2 the party, 
becauſe no man ſhall recover Lands againſt the King with- 
out having a Title. But there it is Reſolved, That if the 
King joyn iſſue upon his own Title, he cannot change iſſue, 
and traverſe the Title ſhewed fo2 the party; Now here is 
the allegation of the King, that the Advowſon was in groſs, 
and the Defendants denying it, is in nature of joyning an 
iſſue, which cannot be receded from. But the reaſon why in 
that Caſe the King might wave the traverſe tendered to his 
Title, and traverſe the Title ſhewn fo2 the party, is, becauſe 
the Office puts the King in actual poſſeſſion ; fo2 where the 
King is in by Reco2d, oꝛ poſſeſſion (fo2 poſſeſſion is enough) 
the party muſt make a Title, if he will recover againſt the 
King, Keil. 192.pl. 3. Savages Caſe. It was found by Inqui⸗ 
ſition, that whereas the Turn time out of mind uſed to be 
held at Worceſter, he being Sheriff fo2 life, held it at Pedyl 
and Streight, Contra formam Statuti de magna Charta, upon a 
Scire fac. upon an Jnfo2zmation hereupon, fo2 fopfeiting the 
Office, He pleads that time out mind, cc. it uſed to be held 

at 
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at Pedyl, &c. abſq; hoc that it uſed to be held at Weg ſter: 
Reſolved,That the King might maintain the JnquiifM, that 
it uſed to be held at Worceſter abſque hoc,that it uſed to be held 
at Pedyl, &c. and the reaſon is, becauſe the King was intitu- 
led to the Foꝛteiture by a Recozd. The difference is, where 
the King is Actoz, as here he is, being out of poſſeſſion, he 
muſt make a Title, and p2ove it. But where the party 
is Actoꝛ he cannot fir upon his own Title, and fozce the King 
to make good his own Title,34 H. 8. Br. Prerog. 116. Whore- 
wood's Caſe is full in point. Jn an Inkozmation tam quam, 
ik the Defendant traverſe, the King cannot wave the iſſue ſo 
tendered, One Reaſon indeed given is, becauſe the King is 
not ſole party. But the chief reaſon ts, becauſe the Ring is 
not intituled by matter of Reco2d : Fo2 ſaith the Book, There 
is no Dffice found befoze the Jnfozmation. But upon a 
traverſe of an Office, & hujuſmodi, ſaith the Book, the King 
map do it, becauſe he is intituled by matter of Reco2d ; there- 
foze in our Caſe the King ſhall not wave the iſſue tendered, 
ec. and fly upon the matter of the Defendants Title. 

Archer accordant. Jt muſt be admitted, that in this Caſe 
the King muſt make a Title, becauſe by p2eſenting of Tim. 
White and alſo of Hinkley the Defendant, the which was 
nine years (ſince, he is put to his Quare Impedit, and is out 
of poſſeſſion, J do not ſay of the Jnheritance, though that 
hath been a queſtion in the old Books, V. 2 Cr. 53. But 
it has been adjudged, That the Inheritance cannot be gained 
02 deveſted out of the King by any CIſurpations, 2 Cr. 123. 
3 Cr. 241. & 519. and Green's, 6 Co. 3o. a. But that he may 
grant away the Inheritance of the Advowſons ſtill, cc. But 
it is as clear, and agreed by all thoſe Books, and Bos 
well's Cafe, 6 Co. 49, 50. that in ſuch caſe, he muſt bing a 
Quare Impedit to recover the Pꝛeſentation, fo2 he is put out 
of poſſeſſion of that. Fo2 as my Lord Hob. 322. obſerves, 
it is one of the things, whereupon UAſurpation wozks moze vio- 
lently than upon other poſſeſſions. 

Now he that is thus out of poſſeſſion, and put to his Quare 
Impedit, muſt always make a Title to himſelf in the Decla⸗ 
ration, Hob. 102. and this the Defendant cannot counterplead, 
but by conveighing a Title to himſelf, and ſo avoiding the 
Plaintiffs alledged Title, by traverſe, o2 confefſing and avoid- 
ing, Hob 163. Now here the Defendant hath done what 
be could do; he hath traverſed the Kings Title, why — 
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ing depart from his own Title, and fly upon the 
defect itleof the Defendant ? No. Actori incumbit onus; 
he muſf Mcover by his own ſtrength, not by the Defendants 
weakneſs. The Defendant, by traverſing the Kings Title, 
has cloſed up the King, ſo as that he ought to take iſſue, and 
maintain his own Title. V. 2 Cr. 651. J ſap therefoze, That 
the Kings declining his own Title, and falling upon the 
others, is a departure, which is matter of ſubſtance, and it 
would make pleading infinite, therefoze the demurrer in this 
Caſe is good, 1 Cr.105. is in point; and ſo is Hobart's Opt- 
nion fn Digby verſus Fitzherbert, 103. 104. and though the 
Judges are two and two in that Caſe, as it is there repo2ted, 
pet the whole Court agreed it afterwards, 

So that, were this a common perſons Caſe, J ſuppoſe it 
would be agreed on all hands. But it is inſiſted, that this 
is one of the kings Pꝛerogatives, that when his Title is 
traverſed by the party, he may either maintain his own Title 
againſt the traverſe of the party, oꝛ traverſe the affirmative 
of the party, Paſch. pr. C. 243. a. &c. 

Anſwer. It is true, this is there reckoned up among many 
other Pꝛerogatives of the King. But, firſt, with reverence, 
ſeveral of them are judged no Law, as that if the King have 
Title by Lapſe, and he ſuffer another to pꝛeſent an Jncum- 
bent, who dies, the King ſhall yet p2eſent , is counter- 


judged, 3 Cr. 44. and both that and the next following point 


too, 7 Co. 28. a. Secondly, Jn the ſame Caſe , tol. 236. 
there is a good Rule given, which we may make uſe of in 
our Caſe, viz. the Common Law doth ſo admeaſure the 
Kings Title and Pꝛerogatives, as that they ſhall not take 
away, no2 pꝛejudice any mans Inheritance. V. 19 E. 4. 9. 
11H. 4. 37. 13 E. 4. 8. 28 Hf. 6. 2. 9 H. 4. 6. F. N. B. 152. 
Now my Biother Wild hath given the true Anſwer, that 
when the Kings Title appears to the Court upon Recow, 


that Recowd ſo intitles the King, that by His Pꝛerogative he 


map either defend his own, oꝛ fall upon the other's Title. Foz 
in all Caſes where the King either by traverſe, as 24 E. 3. 
30. pl. 27. Keil. 172. 192. 02 otherwiſe , as by ſpecial de- 
murrerE. 3.Fitz. monſt. de Faits 172. falls upon a Defendants 
Title, Jt muſt be underſtood, that the King is intitled by 
Recow, and ſometimes it is remembred, and mentioned in 
the Caſe, Fitz. 34. That the King is in as by Office, æc. But 
Br. Preg. 116. the Kings Attoznep doth confeſs the Law — 

| e 
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be ſo erpzeſly, that the King has not this Pꝛerogative, but 
where he is entitled by matter of Recowd. 

Befoze 21 Jac, cap. 2. when the Kings Titles was found by 
any Inquiſition, o Pꝛeſeutment by virtue of Commiſſions to 
find out concealments, defective Titles, cc. he exerciſed this 
Prerogative of falling upon, and traverſing the parties Ti. 
tles, and much to the pꝛejudice of the Subjects, whoſe Titles 
are often ſo ancient and obſcure, as they could not well be 
made out. Now that Statute was made to cure this defec, 
and took away the ſeverity of that Pꝛerogative; ©2daining, 
that the King ſhould not ſue, oꝛ impeach any perſon fo2 his 
Lands, cc. unleſs the Kings Titles had bien duly in charge 
to that King o2 Queen Eliz. 02 had food inſuper of Recom 
within 30 years before the beginning of that Parliament, ec. 
Hob. 118. 9. the King takes Iſſue upon the Defendants Tra- 
verſe of his Title, and could the King do otherwiſe, the mil⸗ 
chief would be very great, as my Bꝛother obſerved, both to 
the Patron and Incumbent. The Law takes notice of this, 
and had a jealouſie, that falſe Titles would be ſet on foot fox 
the King: and therefoze 25 Edw. 3. St. 3. Car. 7. & 13 R. 2. 
Car. 1. & 4 H. 4. Ca. 22. enables the Odinary and Jncum- 
bent to counterplead the Kings Title, and to defend, ſue, 
and recover againſt it. But a fortiori at Common Law the 
Patron, who by his Endowment had this Inheritance, might 
controvert, and Traverſe the Kings Title; and it is unrea- 
ſonable and miſchievous, that the Crowns poſſeſſions by Lapſe, 
02, it may be, the meer ſuggeſting a Title fo2 the Ring, ſhould 
put the Patron to ſhew, and maintain his Title, when per- 
haps his Title is very long, conſiſting of 20 meſne Convey- 
ances 3 ànd the Ring may Traverſe any one of them: Keil- 
way 192. b. Pl. 3. J conclude, J think the King ought to 
have taken Jſſue, and he not doing it, the Demurrer is good: 
and that the Defendant ought to have Judgment. 


Tyrrell contra. J am not ſatisfied but here is a Diſcontinu- 
ance. Foꝛ the Defendant pleads the Appendency of the Church 
only, not the Chappel. It is true, he traverſeth, that the 
Queen was not ſeized of bath. 

J deny what is affirmed, that the King by his Pꝛeſentation 
of Timothy White, and the pꝛeſent Incumbent, is out of poſ- 
at this day is, that he cannot be put out of poſſeſſion of an — 

vowion 
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vowſon by 20 uſurpations. A Quare Impedit is an Action of 

Poſſeſſion ; and if he were out of poſſeſſion, how could he 
bzing it? As to this Traverſe, Jt is a common Eruditton, 
that a party ſhall not depart, and that there ſhall not be a Tra- 
verſe upon a Traverſe. But the King is excepted: 5 Co.104. 
Pl. C. 243. a. Br. Petition 22. Prerogatives 59, 60, 69. & 116. 
It is agred, where the King is in poſſeſſion, and where he is 
intitled by matter ol Recoꝛd, he map take a Traverſe upon a 
Traverſe. And there is no Book ſays, that where he is in bp 
matter of Fac, he cannot do it. Indeed there is ſome kind 
of pꝛegnancy at leaſt in the laſt of thoſe Authozities. But J 
will cite two caſes, on which J will rely: viz. 19 E. 3. Fitz 
monſtr. de faits, 172. Which is our caſe. The King in aQuare 
Impedit makes Title by reaſon of Awardſhip, whereby he had 


the cuſtody ok the Bannoz, to which the Advowſon belonged, 


and that the Father dyed ſeiſed thereof, #c. and there is not a 
wod that his Tytle was by matter of Necozd. The De⸗ 
fendant pleads, that the Father of a Mard made a Feoffment 
of the Banno2to him fo2 life, and afterwards releaſed all his 
right, ac. ſo that the Father had nothing therein at the time of 
his death, and that after his death, he the Defendant enfcoffed 
two men, #c. and took back an Eſtate to himſelf foz 10 years, 
which term yet continues, and ſo it belongs to him to preſent. 
But he did not ſhew the releaſe, but demurred in Judgment 
upon this, that he ought not to ſhew the releaſe; and the King 
Departs from his Count, and inſiſts upon that which the De- 
fendant had confeſſed,that he had made a Feoffmet, which he ha- 
ving not ſhewn by the releaſe, as he ought to make himſelf mo2e 
then Tenant fo? life, was a Fozfeiture, and therefoze the heir 
had cauſe to enter, and the King in his right, and thereupon 
pꝛays Judgment; and has a Urit to the Biſhop. Cook 86. 
7. I Inſt. 304. b. The other caſe is 24Ed. 3. 30. Pl. 27. which 
ts our very caſe, The King bungs a Quare Impedit fo2 a 
Church appendant to a Wannoz, as a Guardian, the Deken⸗ 
dant makes a Title, and traverſeth the Title alledged by the 
Ring in his Count, viz. the appendancy, the King replies, 
and Traverſes the Defendants Title. F02 this cauſe the De⸗ 
fendant demurs, and Judgment was fo2 the King. In this 
caſe it doth not appear in the pleading, that the King was in 
by matter of Recozd, and (o it is our very caſe. Fo2 the 


King map be in by poſſeſſion by virtue of a (Uardſhip, without 


matter of Recozd by Entry, #c, Stamf. Prerog. 54. J rely up- 
On 


— 
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on theſe two Caſes. But 7 H. 8. Keil. 175. ts lomewhat to 
the purpoſe ; Per Fitz. In a Raviſhment of Card by the King, 
if the Defendant make a Title, and traverſe the Kings Tf- 
tle, the Kings Attoꝛney may maintain the Kings Title, and | 
Traverſe the Oefendants Title. J think there is no diffe- Wy 
rence between the Kings being in poſſeſſton by matter of Re- 10 
coꝛd, and by matter of Fact. ll. 
Again, Ik matter of Recow be neceſſary, here is e- ww 
nough; viz. The Queens Pieſentation under the G2eat 5 10 
Seal of England. And here is a deſcent, which is and wil 
muſt be Jure Coronæ. Jt is unreaſonable, that a Subject 
ſhould turn the King out of poſſeſſion by him that hath 1 
no Title. This is a Pꝛerog. Caſe. As to the Statutes 1 
objected by my Bꝛother Archer, they concern not this caſe. 
The firſt enables the Patron to counterplead. But, here 
the Patron pleads. : | 166 
The reſt concern the Kings Pzeſenting En auter droit. i 
But here it is in his own Right. J think the King in our Wi! 
caſe may fly upon the Defendants Title, and there is no in- il 
convenience in it. Foz the Kings Title is not a bare ſug⸗ if 
geſtion, Foz, it is confefſed by the Defendant, that the i 
Quten did Pꝛeſent: But, he alledges it was by Lapſe. ſi 
Foz another reaſon, J think Judgment ought to be fo? the | | 
King, viz. becauſe the Defendant has committed the firſf ih 
fault, Fo2 his Bar is naught, in that he has traverſed the 11 
Queens Seiſin in Groſſe; whereas he ought to have tra⸗ 
verſed the Queens Pꝛeſentment modo & forma. Fo2 where 
the Title is by a Seiſin in Groſſe, it is repugnant to admit 
the Pꝛeſentment, and deny the Seiſin in Groſſe; becauſe the 1 
Pꝛelentment makes it a Seiſin in Groſſe. 10 H. 7. 27. Pl. 7, iſ | 
in point, and ſo is my Lord Buckhurſts Caſe in 1 Leonard 154. 4 
ö 


The traverſe here is a matter of ſubſtance. But if it be but 
Fomn, it is all one. Foz the King is not within theStatute 
27 El. cap. 5. So he concluded that Judgment ought to be 
given ko; the King. 
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Doctor Lee's Caſe. 


Motion was made by Raymond fo a TUrit of JPyivi- 

ledge, to be diſcharged from the Office of Expendi- 
tour, to which he was elected and appointed by the Commiſſio⸗ 
ners of Sewers, in ſome part of Kent, fn reſpect of ſome Lands 
he had within the Levell. Me inſiſted that the Oocto2 was an 
Eccleſiaſtical perſon, Archdeacon of Rocheſter, where his con- 
ſtant attendance is required. Adding, that the Dffice, to 


which he was appointed, was but a mean Dffice, being in the 


nature of that of a Bayliff, to receive and pay ſome ſmall 
ſums of money, and that the Lands, in reſpec whereof he 
is elected, were let to a Tenant, V. 1. Cr. 585. Abdy'scaſe. 

Jt was objected againſt this, that this Archdeacons Pꝛede⸗ 
ceſſoꝛs did execute this Office: and the Court owered, that 
notice ſhould be given, and cauſe ſhewn why the Docto2 ſhould 
not do the like. 

Afterward Rainesford & Morton only being in Court, it 
was tuled he ſhould be puviledged. Becauſe he is a Cler- 
gy-man, F. B. 175. r. But J think fo2 another reaſon, viz. 
becauſe the Land is in Leaſe, and the Tenant, if any, ought 


to do the Office. 
Take the CUrit. 


— — 


Lucy Lutterell, vid. verſus George Reynell, 
Eſq; , George Turbervile Eſq; , John Cory 
Ann Cory. 


He Plaintiff as Adminiſtratrix to Jane Lutterell, duran- 
te minori ætate of Alexander Lutterell, the Plaintiffs 


ſecond Son, declared againſt the Defendants, in an Action 
of Treſpaſs, fo2 that they ſimul cum John Chappell, 8c. did 
take away 4000 l. of the moneys numbꝛed of the ſaid Jane, 
upon the 2oth day of October, 1680. and ſo fo2 ſeven days 


following the like ſums, ad damnum of 32000 l. 
- Upon 
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Upon a full hearing of Mitneſſes on both ſides, the Jury 
found two of the Defendants guilty, and gave 6000 l. dama- 
ges, and the others not guilty. 

A new Trial was afterwards moved fo2, and denied. 

At the Trial Mr. Attomey General ercepted againſt the 
Evidence, that if it were true, it deſtroyed the Plaintiffs Agt- 
on, inaſmuch as it amounted to pzove the Defendants guilty 
of Felony ; and that the Law will not ſuffer a man to ſmooth 
a Felony, and bzing Treſpaſs fo2 that which is a kind of 
Robbery, Indeed, ſaid he, if they had been acquitted oꝛ found 
guilty of the Felony, the Action would lye; andtherefoze it may 
be maintained againſt Mrs. Cory, who was, as likewiſe was 
William Maynard acquitted upon an Indicment of Felony fo; 
this matter, but not againſt the reſt. But mp Lord Chief 
Baron declared, and it was agreed, that it ſhould not Iye in 
the mouth of the party, to ſay that himſelf was a Thief, and 
therefoze not guilty of the Treſpaſs. But, perhaps if it had 
appeared upon the Declaration, the Defendant ought to have 
been diſcharged of the Treſpaſs. 

Quzre, what the Law would be, if it appeared upon the 
pleading, oz were found by ſpecial Uerdict. 

My Loꝛd Ch. Baron did alſo declare, and it was agreed, that 
whereas W. Maynard, one of the MNitneſſes fo2 the Plaintiff, was 
guilty, as appeared by his own Evidence, together with the 
Defendants, but was left out of the Declaration, that he 
might be a T{itneſs fo2 the Plaintiff, that he was a good and 
legal TT{itneſs ; but his credit was leſſened by it, fo2 that he 
ſwoꝛe in his own diſcharge. Foꝛ that when theſe Defendants 
ſhould be convicted, and have ſatisfied the Condemnation, he 
might plead the lame in Bar of an Action bꝛought againſt him- 
ſelf, But thoſe in the ſimul cum were no Mitneſſes. 

Several witneſſes were received and allowed, to pꝛove that 
William Maynard did at ſeveral times diſcourſe and declare 
the ſame things, and to the like purpoſe, that he teſtified now. 
And my Loꝛd Chief Baron ſaid, though a hear-ſay was not to 
be allowed as a direct Evidence, pet it might be made uſe of 
to this purpoſe, (viz.) to pzove that William Maynard was 
— to himſelf, whereby his Teſtimony was Coꝛrobo⸗ 
rated. 

One Thorne, fozmeriy Mr. Reynell's Servant, being Sub- 
pœned by the Plaintiff to give Evidence at this trial, did 
not appear. But it being (won by = Exeter 2 

0 2 that 


—— — —— — 


1 284 Term. Trin. 29 Car. II. in C. B. 


that Thorne came ſo far on his Journey hitherward, as Bland- 
ford, and there fell ſo ſick, that he was not able to travel any 
further, his Depoſitions in Chancery in a Suit there between 
theſe parties, about this matter , were admitted to be read, 


— — 


ͤ—U— — ON OOO OO 


Smith verſus Smith. 


Sſumpfit 5 The Plaintiff declared, whereas himſelf, and 
the Defendant were Executoꝛs of the laſt Till and Te- 
ſtament of J. S. and whereas the Defendant had received fo 
much of the money, which was the Teſtato2s, a moiety where- 
of belonged to the Jlainriif; and whereas the Plaintiff Pro 
rccuperatione inde Sectaſlet the Defenvant, that he the (aid 
Defendant, in conſideration that the Plaintiff abſtineret a 
Secta prædicta proſequenea & monſtraret Quoddam computum 
did pꝛomiſe him 1001. and avers, that he did fozbear, c. & 
quod oſtentavit quoddam Computum prædictum. 

After a Cerdict fo2 the Plaintiff, it was moved in Arreſt of 
Judgment, by Jones fo2 the Defendant as followeth Though 
J do not (ee how that which one Erecuto? claims againſt ano- 
ther, is recoverable at all, unleſs in Equity 3 yet J ſhall in⸗ 
liſt only on this, that here is no good conſideration alledged; 
fo2 it is only alledged in general, that the Plaintiff Scctailer. 
It is nat ſaid ſo much as that it was legali modo, in a legal 
way, whereas it ought to be ſet foꝛth in what Court it was, 
tc. that ſo the Court might know, whether it were in a 
Court which had Jurisdicioin therein 02 no; and (fo are all 
the Preſidents in Actions concerning fozbearance tu ſue. In 
point of Evidence the firſt thing ro be ſhewi in ſuch a caſe as 
this, is, that there was a Suit, cc. 

Saunders fo; the Plaintiff, That being the prime thing ne- 
ceſſary to be pꝛoved, ſince the Aerdia is found fo2 us, muſt be 
intended to have been pꝛobed. But, however, if this conſt- 
deration be idle and void, yet the other maintains the Action; 
and ſo the Court agreed, viz. that one was enough. It was 
agreed, that if the Plaintiff averred only that he had ſhewed 
Quoddam Computum, that unleſs the conſideration had been 
to Hew any account, it had been naught : fo2 quoddam is ali- 


ud, Dy. 70. nu. 38, 39. 1H. 7. 9. but it being Quoddam com- 
putum 
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putum prædict, it was well enough. Computum prædictum 
— it to the particular account diſcourſed of between 
them. 

Jt was agreed, that it had been beſt to have ſaid Monſtravit 
in the averment, that it might agree with the allegation of 
the conſideration. But pet the wozd oſtentavit, though moſt 
commonly by a Metonimy, it ſignifies to boaſt, yet ſignifieth 
alſo to ſhew, 02 to ſhew often, as appears by all the Dictio⸗ 
naries: and therefoze it is well enough. Take Judgment. 


— 


Sir Francis Duncombe's Calc. 


T was held, If a CUrit of Erro2 abate in Parliament, 02 
the like, and another TUrit of Erro2 be b2ought in the 
ſame Court, it is no Superſedeas. Bult if the firſt TUIrit of 
Erroꝛ be in Cam̃ Scacc', &c. and then a CUrit be bꝛought in 
Parliament, cc. it is a Superſedeas by the Opinion of all the 
Judges, againſt my Lozd Cooke, vide Heydon vers God- 
ſalve, 2 Cr. 342. 


Browne verſus London. 


JNdeb Aſſumpſit fo? fifty thtee pounds due to the Plaintiff 

upon a Bill of Exchange dzawn upon the Defendant, and 
accepted by him, accoꝛding to the cuſtom of the Merchants, xc. 
After a Uerdic fo2 the Plaintiff, it was moved in arreſt of 
Judgment, that though an Action upon the Caſe does well lie 
in ſuch caſe, upon the Merchants, yet an Indeb' Aſſumpſit 
may not be bzought thereupon. 

Winnington. J think it doth well lye. Debt lies againſt a 
Sheriff upon levying and receiving of money upon an Erecu- 
tion, Hob. 206. Now this is upon a Bill of Exchange ac- 
cepted, and alſo upon the Defendants having effects of the 
dꝛawer in his hands, having read the value; fo2 ſo it muſt be 
intended, becauſe otherwiſe this general Gerdi could not be 
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Rainesford. This is the very ſame with Milton's Caſe, lately 
in Scacc', where it was adjudged, that an Indeb' Aſſumpſit 
would not ye. In this caſe be added, that the Uerdic would 
not help it; fo2 though my Low Chief Baron ſaid it were 
well, if the Law were otherwiſe, yet he and we all agreed that 
a Bill of Exchange accepted, #c. was indeed a good ground 
fo2 a ſpecial Action upon the caſe : but that it did not make a 
Debt; fir ſt, becauſe the acceptance is but conditional on both 
ſides. It the money be not received, it returns back upon 
the dꝛawer of the Bill. De remains liable ſtill, and this is 
but collateral. Secondly, becauſe the wow Onerabilis doth 
not imply Debt. Thirdly, Becaule the caſe is primz Impreſ- 
ſionis : there was no Pꝛeſident fo2 it. Then Offley who was 
of Council pro Defendente in the caſe at bar ſaid, that he was 
of Council fo2 the Platntiff in the Exchequer caſe, and that 
therein direction was given to ſearch Pꝛeſidents; and that 
they did ſearch in this Court, and in Guildhall, and that there 
was a Cettificate from the Attoꝛneys and Pꝛothonotaries there, 
that there was no Pꝛeſident of ſuch an Action. Adjor- 


natur. 


Twiſden. J remember an Action upon the Caſe was bzought, 
fo? that the Defendant had taken away his Goods, and hidden 
them in ſuch ſecret places, that the Plaintiff could not come 
at them to take them in Execution; and adjudged it would 
not lye. 


— ——_ C—A— ö ͤ ͤ —á—Gæ—œœ —v— —ʒ—ů— — —- t — — — — * — — 


— 


Watkins verſus Edwards. 


Ction of Covenant bzought by an Inkant per Guardian 
A. ſuum, fo2 that the Plaintiff being bound Appzentice to 
the Defendant by Jndenture, #c. the Defendant did not keep, 
maintain, educate, and teach him in his Trade of a Dzaper, 
as he ought ; but turned him away. The Defendant pleads 
that he was a Citizen and Freeman of Briſtol ; and that at 
the General Seſſions of the Peace there held, there was an 
Oder that he ſhould be diſcharged of the Plaintiff, fo2 his 
diſowderly living, and beating his Baſter and Miſtreſs, 
and that this Ower was inrolled by the Clarke — the 

eace, 


— 
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Peace, as it ought to be, ac. To which the Plaintiff de- 
murred. | 

It was ſaid fo2 the Plantiff, that the Statute 5 El. cap. 4. 
doth not give the Juſtices, c. any power to diſcharge a Ya- 
ſter of his Appꝛentice, in caſe the fault be in the Appzentice, 
=> only to miniſter due Cozrection and Puniſhment to 


m. 

Cuf. That hath been over-ruled here. The Juſtices, ec. 
have the ſame power of diſcharging upon complaint of the 
Maſter, as upon complaint of the Appzentice. Elſe that 
Maſter would be in a moſt ill caſe that were troubled with a 
bad Appꝛentice: fo2 he could by no means get rid of him. 
Secondly, it was urged on the Plaintiffs behalf, that he han 
not, fo2 ought that appears; any notice oꝛ ſummons to came 
and make his defence. V. 11 Co.99. Baggs caſe : And this very 
Statute ſpeaks of the appearance of the party, and the hear- 
ing the matter befoze the Juſtices, Ec. 

Saunders pro Defendente. In this caſe the Juſtices are 
Judges, and it being pleaded, that ſuch a Judgment was 
given, that is enough, and it ſhall be intended all was 
regular. 

Twiſden & Rainesford. That which we doubt is, whether 
the Defenvant ought not to have gone to one Juſtice, cc. firſt, 
as the Statute directs , that he might take oer and direction 
in it; and then, ik he could not compound and agree it, he 
might have applyed himſelf to the Seſſions. Fox the Sta- 
tute intended there ſhould be, if poſſible, a Compoſure 
in pivate 5 and the power of the Seſſion is Conditional, 
viz. if the one Juſtice cannot end it. Jn Caſe of a 
Baſtard Child they cannot go to the Seſſions per Sal- 
tum ; and we doubt they cannot in this Caſe. Jt is a 
new Caſe, And then the matter will be, whether this ought 
ts be ſet down in the Pleading. Adjornatur. 


Rex 


233 


—_ 
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Rex verſus Ledginham. 


Mkozmation ſetting fozth, that he was Lozd of the Matt- 
no2 of Ottery St. Mary in the County of Devonſhire, where- 
in there were many Copyholders and Fretholders, and that he 
was a man of an unqutet mind, and did make unreaſonable 
Diſtreſſes upon ſeveral of his Tenants, and ſo was communis 
oppreſſor & perturbator pacis. It was p2oved at the Trial, 
that he had diſtrained four Oxen for three pence, and ſix Cows 
for eight pence, being Amercements fo2 not doing Suits of 
Court, and that he was Communis oppreſſor & perturbator 
pacis. The Defendant was found guilty. 

Jt was moved in arreſt of Judgment, that the Inkozmati⸗ 
on is ill laid; Firſt, It is ſaid he diſquieted his Tenants, and 
vered them with unreaſonable diſtreſſes. It is true, that is a 
fault, but not puniſhable in this way. Foz by the Statute of 
Marlebridge; cap. 4. V. 2 In. 106, 7. he ſhall be puniſhed by 
grievous Amercements, and where the Statute takes care foz 
due puniſhment, that method muſt be obſerved, 2. As tothe 
matter it ſelf, they do not ſet fozth how much he did take, no2 
from whom; ſo that the Court cannot judge whether it is un⸗ 
reaſonable o2 no, noꝛ could we take Iſſue upon them. 3. As 
to the wows Communis oppreſſor & perturbator pacis, they ate 
ſo general, that no Indictment will lie upon them: 2 Ro. 79. 
Jones 302. Cornwalls Caſe ; which indeed goeth to both the 
laſt points. | 

Twiſden. Communis oppreſſor, &c. is not good, ſuch ge- 
neral woꝛds will never make good an Indiament, ſave only in 
that known Caſe of a Barretoz, fo: Communis Barrectator 
is a term which the Law takes notice of, and underſtands; Jt 
is as much, as Jhave heard Judges ſay, as a common Knave, 
which contains all Knavery, Foꝛ the other point, an Jnfoz- 
mation will not lie fo2 taking outragious diſtreſſes. It is a 
pzivate thing, fo2 the which the Statute gives a remedy, (viz. ) 
by an Action upon the Statute tam quam. 

Cuf, It is naught, Adjorn. 


Roberts 
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Roberts verſus Marriot. 


NaAciion of Debt bꝛought upon a Bond to ſubmit 
to an award. The Defendant pleads, Nullum fe- 
cerunt arbitrium. The Plaintiff replies, and ſets foꝛth an 
award made by two Pꝛebends of Weſtminſter, and that it 
was delivered to the party, accoding to the condition of the 
Bond, c&c. The Defendant rejoyns, that it was not deli⸗ 
ered, #c, Et hoc paratus eſt verificare. The Plaintiff d8- 
murs. Serjant Baldwynne and Winington pro defend. Jones 
pro querente. Cur. The Defendant having firſt pleaded, 
Nullum fecer' arb. and then in his Rejoynder that it was not 
delivered (which is a Confeſſion that there was an award 
made) has committed a departure; and ſo it has been judg- 
ed. Ik he had pleaded Nullum feẽ arbitrium, &c. abſque hoc 
that it was tendered, ac. it had been naught: and it is as 
bad now. Alſa when the Plaintiff replies, that the award 
was delivered, and the Defendant ſaith, Jt was not, he 
ſhould have concluded to the Country, and not as he doth, hoc 
paratus eſt verificare; fo otherwiſe the party might go in inti- 
nitum 3 and there would be no end of pleading. Note, there 
was an Exception taken to the award (viz.) that it was 
awarded that there ſhould be a releaſe of all Spectalties 
among other things; whereas Specialties were not ſubmit: 
ted. 

Cur. Then the award is void as to that only. But inder d, 
if the breach had been aſſigned in not releaſing the Spectal- 
ties, it had bien againſt the Plaintiff, But now take Judg: 
ment. 


— 


Wood verſus Davies. 


Rov. & conv. de tribus ſtruibus fœni, Anglice, Ricks of 

Hay. Moved in arreſt of Judgment, that it was too 
uncertain. Fo2 no man could tell how much was meant by 
ſtrues. It was urged it ſhould have been ſo many Cart loads, 


92 the like, Fo2 loads was adjudged uncertain in Glyn's 
Pp tims 
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time here. But Rainsford and Moreton, who only were in 
Court, judged it well enough, 


John Wooton verſus Penelope Hele. Vide 
Mich. 21 Rot. 210. 


Ovenant upon a Fine. The Plaintiff declares, That 
whereas quidem finis ſe levavit in Curia nuper pretenſ. 
Cuſtodum libertatis Angliz authoritate Parliamenti de Panco 
apud Weſtmonnaſt',&c. a die Sancti Michaelis in unum menſem 
anno Domini, 1649. Coram Olivero St. John, Johanne Pu- 
liſon, Petro Warburton, & Leonard Atkins, Juſtic, &c. inter 
præd. Johannem Wotton, &c. quer & przd' Johannem Hele, 
& Penelopen Hele per nomina Johannis Hele Armigeri, & Pe- 
nelopes uxoris ejus deforc inter alia de uno Meſſuagio, &c. 
Per quem ſinem præd Johannes Hele & Penclope conceſſe- 
runt præd. tenementa przd. Jobn. W. habendum & tenendum, 
& c. pro termino 99 annorum proximorum poſt deceſſum Gu- 
lielmi Wootton, &c. fi Johannes Wootton modo querens & 
Gracia Wootton tamdiu vixerint, aut eorum Alter tamdiu vix- 
crit, & przd' J. H. & Penelope & hæred. ipſius Johannis War- 
ran? præd. Jo. W. præd' tenementa, &c. Contra omnes bo- 
mines pro toto termino præd. prout per Recordum finis præd. 
&c. plenius apparet. Virtute cujus quidem finis pred, J. W. 
fuit poſſeſſionat᷑ de intereſſe pred. termini, &c. & fic inde poſ- 
ſeſſionat᷑ exiſtens pred' Gulief W. &c. poſtea, ſcil. ſexto die, 
& c. obierunt, poſt quorum mortem =_ J. W. in tenementa 
præd. &. intravit & fuit inde poſſeſſionat᷑, &c. ſic inde poſſeſ- 
ſionat᷑ exiſtens præd. J. H. poſtea, ſcil. &c. obiit & præd. Pene- 
lope ipſum fupervixit & idem Johannes W. in facto dicit quod 
quidem Hugo Stowel Armiger, poſt commenſationem termini 
pred. & durante termino illo & ante diem Impetrationis hujus 
Billz, ſcil. &c. habens legale jus & titulum ad tenementa præd. 
&c. in & ſuper poſſeſſionem termini præd. ipſius J. W. in eiſ- 
dem intravit ipſumqʒ; J. W. contra voluntatem ipſius J. W. per 
debitum Legis proceſſum a poſſeſſione & occupatione tene- 
mentorum præd. ejecit, _— & amovit, ipſumq; J. W. 
ſie inde expulſ. A * inde cuſtodivit & Extra tenuit 
& 
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& adhuc Extra tenet. Contra formam & effectum finis & 
warrant᷑ præd. & ſic idem præd. J. W. dicit quod præd. Penet 
poſt mortem præd. J. W. licet ſepius requiſit, &c, Conventio- 
nem ſuam præd. Warrant᷑ præd. non tenuit ſed infregit, ſed J. H. 
eidem J. W. tenere omnino recuſavit & adhuc recuſat ad darn, 
&c. 600 l. The Defendant pleads, Repreſentando quod ea- 
dem Penelope conventionem ſuam Warrant᷑ præd. a tempore 
levationis finis pred. ex parte ſua cuſtodiend. hucuſq; bene & 
fideliter cuſtodivit, repreſentandoqz quod pred. Hugo Stowell 
pred. tempore intrationis ipſius Hugonis in tenementa pred, 
non habuit aliquod Legale Jus aut titulum ad eadem tene- 
menta, &c. pro placito eadem Penet dicit, quod præd. H. Stow. 
ipſum Johannem a poſſeſſione & occupatiane tenementor. non 
ejecit, expulit, & amovit, prout præd. Johannes ſuperius ver- 
ſus eam narravit, & hoc parat᷑ eſt verificare. Upon this iſſue 
was taken, and a Uerdict fo2 the Plaintiff was found, and 
3001. damages. And upon a motion in arreſt of Judgment, 
the Canſe was ſpoken to thꝛee o2 four times. 

Jones pro Defendent᷑. 1. Jt is conſiderable , whether an 
Action will lie againſt a Feme upon a Covenant in a Fine 
levied by her, when Covert- Baron. It would be inconvent- 
ent that Land ſhould be unaltenable, and therefoze the Law 
enables a Feme Covert ta levy a Fine. TUhich Fine ſhall 
wok by Eſtoppel, and paſs againſt her a good Jntereſf, But 
to make her liable to a perſonal Action thereupon, to anſwer 
damages, ec. it were hard, and it is Caſus primz impreſſio- 
nis. F002 the Plaintiff it was ſaid, there is little queſtion but 
an Action of Covenant will well lie upon this warranty, The 
Law enables a Feme Covert to cozxrobozate the Eſtate ſhe 
paſſes, and to do all things incident. Ik ſhe levy a Fine of 
her Inheritance, ſhe may be vouched, o2 a Warrantia Chartz, 
&c. thereupon be had againſt her, and ſo is Roll verſus Os- 
born, Hob. 20. and if ſhe can thus bind her Land, a fortiori 
ſhe may ſubject her ſelf to a Covenant, as in the Caſe at 
the Bar. It a husband and Mike make a Leaſe fo2 years, 
as the accept the rent after his death, ſhe ſhall be liable to a 

ovenant. 


This Point was agreed by the Council on both ſives, 


that a Covenant in this Caſe would lie againſt her, and ſo 


this Court agreed. 
Twiſd. added, That there was no queſtion but a Covenant 
would lie upon a Fine. Foz (ſaith he) ſealing is not always 
Pp 2 neceſſary 
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neceſſary to found an Action of Covenant, Thus Covenant 
lies againſt the Kings Leſſw by Patent, upon his Covenant in 
the Patent, though we know there is no ſealing by the ſaid 


Secondly, It was urged on the Defendants behalf, That the 
breach of Covenant is not well aſſigned, fo2 it is not ſhewen 
what Title Stowell had. It is not only participially expꝛeſſed, 
Habens Legale, &c. but what is ſaid, is altogether general and 
uncertain 2 Jus & Legalem titulum ad tenementa præd, fo that 
the beach aſſigned is in effec no mote but that Stowell en⸗ 
tred, and ſo the Covenant was bꝛonen. Ik a man plead In- 
demn. Conſervat, he muſt ſhew how, Gyll. verſus Gloſſ. Yel- 
verton 227. 8. 2 Cr. 312. Debt fo2 Rent on a parol-Leaſe, 
the Defendant pleads, That the Plaintiff nil habuit in tene- 
mentis prædictis, unde dimiſſionem prædictam facere potuit. 
The Defendant replies, Quod habuit, &c. in general, with- 
out ſhewing in ſpecial what Eſtate he had, that fo it might 
appear to the Court, that he had ſufficient in the Lands 
eout to make the Leaſe 3 and therefoze the Replication 
was adjudged naught. It is true, it was adjudged, That 
after the Cerdic, it was helped by the Star. of Jeoffails. But 
that J conceive was, becauſe the iſſue, though not very foz- 
mal, yet was upon the main point, viz. UUhether the Leſſo2 
had an Eſtate in the Tenements 02 no. Fo? the true reaſon 
why a Uerdict doth help in ſuch a Caſe, is, becauſe it is ſup⸗ 
poſed that the matter left out, was given in Evidence, and 
that the Judges did direct accowingly; o2 elſe the Uerdict 
could not have been found, So in our Caſe, Jf the iſſue had 
bien, Whether Stowell had Right, #c. it might have been 
ſuppoſed and intended by his ſpecial Title and Eſtate made 
out and pzoved by trial. But here the iſſue going off on a 
Collateral point, it cannot be intended, that any ſuch mat- 
ter was given in Evidence. 
Jones and Pollexfen fo2 the Plaintiff, This Dbjection is 
againſt all the Pzecedents, by which it appears, that alledg- 
ing generally as we do, habens Legale Jus & Titulum is good. 
It ts ſufficient foz a man to alledge, that the Covenanto? 
had no power to demiſe, oꝛ was not ſeised, cc. without ſhew- 
ing auy cauſe why, oꝛ that any other perſon was ſeized, 4c. 
9 Co. 61. 2 Cr. 304. 369. 70. It it to be inquired upon Evt- 
dence, Whether the party had a good Title 02 no, and ſo the 
Court agre d. | 


Thirdly, 
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Thirdlp , Saunders fog the Defendant ſaid, Though: the 
Plaintiff was very wary, bringing in the Right of Srowel! 
with a Participle only, ſo that we could not take ifſite upon 
it; we could only proteſt : yet J agreed, that having. taken 
iſſue upon one Point, we muſk admit, and do admit the reſt 
of the matter in the Declaration. But that is only as it is 
alledged. Now here therefoze we muſt admit, that Stowell 
had Right and Title, ac. But we do not admit that he had 
a Title pzecedent to this Fine, 02 dad right otherwiſe than 
from and under the Plaintiff himſelf; foz that is not alledged. 
And it ſhall never be intended, no not after er dict, that Sto well 
had good and Eigne Right and Title, befozethe Leaſe grant⸗ 
ed by the Fine, but the contrary ſhall be intended. And fo2 
that J rely upon Kirby verſus Hanfaker, 2 Cr. 315. By ali 
Judges of C. B. and Scacc in Cam. Scacc in Paint. Nay that is 
a ſtronger Caſe than ours is. Foz there the iſſue which was 
found fo2 the Plainti& was, that the Recovery by Eſlex, who 
anſwers to Stowell in our Caſe, was not by Covin, hut by 
lawful Title, And yet, betauſe it was nat alledged, that he 
had a good and Eigne Title, it was held to be ill, aud not 
belped, and the Judgment was reverſen, The ſaying that 
Stowell gjecten him, cc. Contra formam & effectum Fins & 
Warrant præd, 92 if it had been Contra formam & effectum 
Conventionis prxd', is abſurd, and helps nothing. Foz 
— could not do fo, becauſe he is not party to the 

ine. 

Jones {#2 the Plaintiff. Jt can never be intended that 
Stowell entred,#c. by a Title under us, becauſe it is alledg 9 
to be Contra formam, & effectum Finis & Warrant præd', & 
Contra voluntatem ipſius J. W. & eum a poſſeſſione ſua Cuſtq- 
divit, &c. had it been by Leaſe under us, the Defendant 
ſhould have pleaded it. J doubt whether the Deſendant 
could have demurred. But certainly, now the Jury have 
found all this, it can never be intended as they would haus 
it: as ta the Caſe, that has ben cited, between Kirby ang 
Hanſaker; J fay it is not ſa clearly alleugen there, as here: 
It is not laid there, that the Leſlo was poſſeſſed, and that 
the Recovero2 entred into, and upon his Paſſeſſians; and 
ejected him. 2. Theſe wozds Contra formam, &c. are not 
in that Caſe. 3. Jn that Caſe the Court of Kings Bench 
was of Opinion, That the Aerdic> had made it good. 


4, The Roll of that Caſe is not to be found, here is a = 


[ 
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| 
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will make Oath that he hath ſearched four years befoze and 
after the time when that Cale is ſuppoſed to have been and 
cannot find it. 

Rainsford and Moreton were at firſt of Opinion, That the 
Uerdict had helped it. Foz ſaith Rainsford , If Stowell had 
Title under the Plaintiff, it could not have been found, that 
there was a breach of Covenant. But afterwards they ſaid, 
that Kirby and Hanſaker's Caſe came ſo cloſe to it, that it was 
— to be avoided, and they were unwilling to make new Pꝛe⸗ 

dents, 

Twilden. That Book is (o erp2eſs'd, that it is not an 
oꝛdinarp authouty, it is not to be waved. . But J was of 
the ſame Opinion, befoze that Book was cited. Foz here it 
is poſſible Stowell might have a Leaſe fromr Wootton ſince 
the Fine. Now the warranty doth not extend to Puiſne 
Titles. The Defendant ſhould have ſaid that Stowell had 
Priorem Titulum, &c. when a good Title is not ſet fo2th in 
the Declaration to entitle the Plaintiff to his Action, it ſhall 
never be helped. There was an Action upon the Stat. of Mo- 
nopolics, fo2 that the Defendant entred, J ſuppoſe, by pꝛe⸗ 
text of ſome Monopoly. Commiſion, & c. & detinuit certain 
goods. But it was not ſaid, they were his the Plaintiffs, 
and though we had a Uerdic, pet we could never have Judg⸗ 
ment. In 3 Car. there was an Action bzought upon a Pꝛo⸗ 
miſe to give ſo much with a Child, quantum daret to any 
other Child; and it was alledged, that dedit ſo much, and 
becauſe that that it might be befoze the time of the pꝛomiſe, 
it was held naught after Uerdict. 

Jt map be the Roll of Kirby verſus Hanſaker is not to be 
found, no moze than the Roll of Middleton verſus Cleſman, 
repozted, Yelv. 65. But certainly Juſtice Crook and Yelver- 
ton were men of that Integrity, they would never have re⸗ 
potted ſuch Caſes, unleſs there had been ſuch. There are 
many loſſes, miſcarriages and miſtakes of this kind. Pꝛap, 
where will you find the Roll of the Decre& fo2 Titles in Lon- 
don, pet J have heard the Judges ſay, They verily believe it 
is upon a wong Roll. 

Nil Capiat per Bull. 


Rex 
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Rex verſus Neville. 


IDdiament fo? erecting a Cottage fo2 habitation contra Stat. 

quacht, becauſe it was not ſaid, That any inhabited it. Fo2 
elſe it is no offence, per Rainsford & Moreton, qui ſoli ade- 
rant. | 


Jemy verſus Norrice. 


CUrit of Errour was bꝛought of a Judgment given in 
the Common Pleas, in an Adion upon a quantum me- 
ruit, fo TUlares ſold. Firſt, One of them is unum par 
Chirothecarum 3 But it is not ſaid of what ſozt, Twiſden. 
It is good enough however, lo it has been held de Coriis, 
without ſaying Bovinis, &c. de Libris, without ſaying what 
Books they were. Secondly, Another is parcella fili: which, 
it was ſaid, was uncertain z unleſs it had been made cet⸗ 
tain by an — Fo2 though it was agried it had been 
good in an Indeb. aſſumpfit, yet in this Caſe there muſt bs 
a certainty of the debt. Such a general wow cannot be good, 
no mote than in a Trover. Twiſden. I an Indeb. aſſumpſit 
ſhould be b20ught fo2 20 l. fo2 Mares fold, and no Evidencs 
ſhould be given of an agreement fo2 the certain price. J 
ſhould direc it to be found eſpecially. But parcella fili ſents 
to be as uncertain, as paires of Hangings, Cur. I is doubt- 
ful. But however, affirmetur niſi, &c. 


Foxwiſt 
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v. 5 Co. 29. 
6 Co. 67. 6, 


v. 1 Leon 74. 


Foxwiſt & al. verſus Tremayneaut, Trin. 
21 Rot. 15 12. V. Super.--- 


FP the Plaintiff. The two parties, who are Jnfants, may 
well ſue by Attozney, as they do. The Authozities are 
clear, 2 Cr. 441. 1 Ro. 288. Weld verſus Rumney in 1650. 
Styles 318. We beg leave to mention eſpecially what vou 
Mr. Juſtice Twiſden ſaid there; though indad we do not 
know,no2 can be very confident that it is repozted right. Twiſ- 
den. J do pꝛoteſt not one woꝛd of it true they went about. But 
3 Cr. 541. and eſpecially 378. is expreſs in our Point. In 
Rot. 288. num. 2. Indeed there is a Quzre made, becauſe 
an Jnfant might by this means be amerced. But that reaſon 
is a miſtake, fo2 an Jnfant ſhall not be amerced, Dyer 338. 
I Inſt. 127. a. 1 Ro. 214. 

Moreton. J take the Law to be, that where an Inkant 
ſues with others in auter droit, as here, he ſhall ſue by At- 
tomey; fo? all of them together repzeſent the Teſtatoz, J 
ground my ſelf upon the Authozities, which have been cited, 
and Yelv. 130. Alſo it is fo2 the Jnfants advantage to ſue 
by Attoꝛney. But if he be a Defendant he may appear by 
Guardian, Popham 112. 

I think the parties may all joyn in this ſuit, though per⸗ 
haps in Hatton verſus Maskew they could not: Fo? in that 
Caſe it appeared that the wife only, who was Plaintiff, was 
Executrir. So he concluded, that Judgment ought to be 
given fo2 the Plaintiffs. 

Rainsford accordant. This Cale is ſtronger than where a 
ſingle perſon is made Executoꝛ oꝛ Adminiſtratoꝛ. Fo2 though 
Ro. 288. num. 2. makes a Quzre of that, pet Num. 3. which 
is our Caſe, he agrees clearly with the Counteſs of Rutlands 
Caſe, in 3 Cr. 377. 8. That the Jnfant as well as the other 
Executoꝛs ſhall ſue by Attomey. The Reaſons objected on 
the contrary are, That an Inkant cannot make an Attoznep, 
and that he may be p2ejudiced hereby. J anſwer , That 
the Executoꝛs of full age have influence upon the Inkants, 
and they are entruſted to 0zder and manage the whole bu⸗ 
flineſs, And therefoze Adminiſtration durante minoritate ſhall 
not be granted, ſo in this Cale, he ſhall have puviledge 

to 
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to ſue by Attoznep , becauſe he is accompanied with thoſe 
which are of full age. J conclude, J have not heard of any 
Authozity againſt my Opinion: and how we can go over all 
the Authozities cited fo2 it, J do not know. 

Twiſden contra. This is an Action upon the Caſe, fo? that 
the Defendant was indebted fo2 damages clear received to 
the Teſtato2's Uſe. And indeed, J do not ſ& otherwiſe, how 
it would lie. Two queſtions have been made: Firſt, CUhe- 
ther all the Executoꝛs may, 02 muſt joyn ? J confeſs J have 
heard nothing againſt this, viz. but that they may joyn. But 
IJ cannot ſo eaſily as mp Bꝛothers flubber over all the Autho⸗ 
rities cited (viz.) Hatton verſus Maskew, which, J confeſs, 
is a full authozity fo2 this that they need not joyn. The Caſe 
was thus; The Teſtato2 recovers a Judgment, and dies, 
making his Mill thus. Alſo, J deviſe the reſidue of my Eſtate 
to my two Daughters, and my TUife, whom J make my Ex- 
£cutrir. Jconfeſs J cannot tell why, but the Spiritual Court 
did judge them all, both the two Daughters, as well as the 
ite, to be Executrices; and therefoze we the Judges muſt 
take them to be ſo. The like alone pꝛoves the Mill with a 
reſervata poteſtate to the Daughters, when they ſhould come 
in. But this makes nothing at all in this Caſe 3 J think 
this is accoꝛding to their uſual fomm. The like alone ſues 
a Scire facias upon this Judgment, and therein ſets fo2th 
this whole matter, viz. that there were two other Executrices, 
which were under ſeventeen, &c. Jt was adjudged fo2 the 
Plaintiff, and affirmed in a TUrit of Errour in Cam. Scacc, 
that the Scire facias was well bzought by her alone. But firſt, 
J cannot ſee how a TUrit of Errour ſhould lie in that Caſe 
in Cam, Scacc 3 Foꝛ it is not a Cauſe within 27 Eliz. 2. That 
reaſon is there foꝛ Judgment? a reaſon may be given, that 
before an Erecuto2 comes to ſeventeen, he is no Erecuto!, 
But J ſay he is quoad eſſe, though not quoad Excecutionem. 
A CUife Adminiſtratrixunder ſeventeen ſhall joyn with her Hul⸗ 
band in an Action; and why ſhall not the Jnfants as well in 
our Cale? Yelv. 130. is expreſs that the Jnfant muſt jopn, 
and be named. Jt is clear, that no Adminiſtration durante 
minore #tate can be committed in this Caſe, Foz all the 
Executoꝛs make but one perſon, and therefoze why map not 
all joyn? 2. Admitting they may joyn, whether the Infants 
may ſue by Attomey? J hold that in no Cale an Jnfant ſhall 
ſue oz be ſued either in his own, 02 _ droit, by 23 
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1 Ro. 947. aut. 
340. 400. poſt. 
747. 


There are but four ways by which any man can ſue; In pro- 
pria perſona, per Attornatum, per Guardianum, and per Pro- 
chein amy. An Inkant cannot ſue in propria perſona; That 
was adjudged in Dawkes verſus Peyton. It was an ercel- 
lent Cale, and there were many notable Points in it. Pirſt, 
It was Reſolved, That a Urit of Errour might be bzought 
m this Court upon an Errour in Fact in the Petty Bagg. 
2, That the Entry being general (venit ſuch a one) it thall 
be intended to be in propia perſona. 3. That it was Ervoz 
fo2 the Inkant in that Caſe, to appear otherwiſe than by a 
Guardian. 4. That the Errour was not helped by the Statute 
of Jeoffails. Ju a Caſe between Colt & Sherwood, Mich. 
1649. an Inkant Adminiſtrato? ſued and appeared per Guar- 
dianum; and it appeared upon the Zecozd that he was above 
ſcyentcen pears at age. I was of Council in it, and we inuſted 
it was Errour, but it was adjudged, That He appeared as 
he ought to appear; aud that he ought nat to appear vp 
Attomney. And the Reaſons given were; Firſt, Becauſe an 
Jnfant cannot make an Attomep by reaſon ot his inabtlity. 
Secondly, Becauſe by this means an Infant might be 
amerced pro falſo Clamore. Fo? when he appears by Attoz- 
ney non conſtat; unleſs it happen to be ſpecially ſet foꝛth, that 
he is an Jnfant, and ſo he is amerced at all adventures; 
and to relieve himſelf againſt this he has no remedy, but 
by a Writ of Errour, Fo2 Errour in Fact cannot be aſſigny 
ore tenus. And it were well wozth the Coſt to bzig a Crit 
of Errour to take off an amercement. 

But it is ſaid, That the Jnfants may appear by Attomey 
in this Caſe, becauſe they are coupled and jopned in com⸗ 
pany with thoſe of full age. J thiuk that makes no diffe- 
rence, fo2 that reaſon would make ſuch appearance good, 
in caſe that they were all Dekendants. But it is agreed, 
That if an Jnfant be Defendant with others who are of full 
age, he cannot appear by Attomey. The reaſon is the ſame 
in both Caſes, an Jnfant and two men of full age joyn 
in a Feoffment , and make a Letter of Attomney, ac. this 
is not good, noꝛ cant in any ſoꝛt take away the imbecility which 
the Law makes in an Inkant. 

J conclude, J think the Plaintiffs ought to joyn; but the 
Infants ought to appear by Ouardian. But ſince my two 
Bꝛothers are of another mind, as to the laſt Point, there muſt 


be Judgment that the Defendant reſpondeat ouſter. 
Nota 
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Nota, Coleman argued fo2 the Defendant; his Argument, 
which ought to have been inſerted above, was to this effeg: 
Firſt, Theſe five cannot joyn; had there been but one Exe⸗ 
cutoꝛ, and he under ſeventeen years, the Adminiſtrato2 durant 
minof, &c. ought to have bzought the Action, 5 Co.29.a. But 
ſince there are ſeveral Executoꝛs, and ſome of them of full age, 
there can be no Adminiſtration durant* minor. Thoſe of fuil 
age muſt Adminſter fo2 themſelves, and the Inkants to. But 
the courſe is, that Erecutos of full age pꝛove the Will, and 
the other, that is under age, ſhall not come in till his age of 
ſeventeen pears, But now the queſtion is, How this Action 
ſhould have ben brought 2 J ſay accoꝛding to the Pꝛeſident of 
Hatton verſus Maſk-w, which was in Cam. Scacc,Mich. 15 Car. 
2. Rot. 703. wherein the Executo2 who was of full age bꝛougt 
the Scire fac, but ſet foꝛth that there were other two Exe⸗ 
cutoꝛs who were under age, and therefoze they which were of 
full age pꝛay Judgment. Jt was reſolved the Scire fac was 
well bzought, and they agreed, That the Caſes in Yelverton 
130. was good Law; becauſe in that Caſe it was not ſet fo2th 
ſpecially in the Declaration, that there was another Erecuto? 
under age. So that they Reſolved,That the Executoz of full 
age could not bing the Action without naming the others. 
2, However the Jnfants ought to ſue by Guardian, and where 
Rolls and other Books ſay, that where ſome are of age, and 
ſome under, they may all ſite by Attoꝛney: It is to be under- 
ſtood of ſuch as are indeed under 21, but above 17. Reſpon- 
deas ouſter. | 

After this the Suit was Compounded, 
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The great (aſe in Cancellaria, between Charles 
Fry and Ann his Wife , againſt George 


Porter. 


Reſolved, 


That there is no Relief in Equity againſt the Forfeiture 
of Land limited over by Deviſe in Marrying, with- 
out conſent, Wc. Many particulars concerning 
Equity. 


He Caſe was; Mont joy Earl of Newport wag ſeized 
of an houſe called Newport-houſe, &c. in the Coun- 


ty of Middleſex, and had thꝛee Sons, who were then 

living, and two Daughters, 1ſabel married to the 
Earl of Banbury with her Fathers conſent (who had iſſue A. 
the Plaintiff) and Ann married to Mr. Porter, without her 
Fathers Conſent (who had ifſue D.) both theſe Daughters 
dyed. The Earl of Newport made his ill in this manner: 
J give and bequeath to my dear wife the Lady Ann Counteſs of 
Newport, all that my Houſe called Newport-houſe and all 
other my Lands, tc. in the County of Middleſex, fo2 herlife, 
And after her death J give and bequeath the pꝛemiſſes to my 
G2and-child Ann Knollis, viz. the Plaintiff, and to the heirs 
of her body. Pꝛovided always, and upon condition that ſhe 
marrp with the conſent of my laid life, and the Earl of War- 
wick, and the Earl of Mancheſter, oz of the majo2 part of 
them. And in caſe ſhe marry without ſuch conſent, 02 happen 
to dye without Jſſue, Then J give and bequeath it to George 
Porter, viz. the Defendant. The Earl dyed. Ann the Plain⸗ 
tiff married Charlcs the Platntiff, ſhe being then about four- 
teen oz fifteen years old, without the conſent of either of the 
Truſtees, And thereupon now a Bill was p2eferred to be re⸗ 
llebed againſt this Condition and Fozfeiture, becauſe ſhe had 
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no notice of this Condition and Limitation made to her, 
#c. To this the Defendant had demurred, but that was over- 
ruled. Afterwards there were ſeveral Depoſitions, #c. made 
and teſtified on each ſide, the effect of which was this. On the 
Plaintiffs part it was pꝛoved by ſeveral, that it was always 
the Earls intention, that the Plaintiff ſhould have this Eſtate, 
and that they never heard of this purpoſe to put any Conditi⸗ 
on upon her; and believed that he did not intend to give away 
the Inheritance from her. But that this Clauſe in the T71ill 
was only in terrorem, and Cautionary, to make her the moze 
obſequious to her G2zandmother. The two Earls ſwoze that 
they had no notice of this Clauſe in the Mill; but if they had, 
they think it poſſible ſuch reaſons might have been offered, as 
might have induced them to give their conſents to the Marri⸗ 
age; and that now they do conſent to, and appꝛove of the 
ſame. Some pꝛoot was made, that the Counteſs of Newport 
had ſome deſign that the Plaintiff ſhould not have this Eſtate, 
but that the Defendant ſhould have it. But at laſt even the, 
(viz. the Counteſs) was reconciled, and did declare that ſhe 
foꝛgave the Plaintiffs Marriage, and that ſhe ſhewed great 
affection to a Child which the Plaintiff had, and direced, that 
when ſhe was dead, the Plaintiff and her Child ſhould be let 
into the poſſeſſion of the pꝛemiſſes, and ſhould enjoy them, #c. 
Jt was pꝛoved alſo, that when there had been a Treaty con- 
cerning the Marriage between my Low Morpeth and the 
Plaintiff, and the Plaintiff would not marry him, her Gzand⸗ 
mother ſaid ſhe ſhould marry where ſhe would; ſhe would take 
no further care about her, ( the Counteſs was dead at the time 
of this Suit: ) Jt was p2oved that Mr. Fry was of a gom 
Family, and that the Ocfendant had 5000 l. appointed and p29- 
vided fo2 him, by his G2zandfather, by the ſame Til. 

On the Defendants part, Jt was ſwozn by the ſaid late 
Counteſs of Newport, viz. In an anſwer made fozmerly to 3 
a Bill bꝛought againſt her by the now Defendant fo2 pzeferriug 27 wlvyg 
of Teſtimony (which was oꝛdered to be read) that the Yar- 
riage was p2tvate, and without her conſent and appꝛobation, 
and that ſhe did not concetve it to be a fit and pꝛopoꝛtionable 
Marriage, he being a younger Bother, and having no 
Eſtate, 

The like was (won by the Earl of Portland, the ſaid Coun: 
teſſes then Pugband, and that it appeared ſhe lrapt over a 
Mali (by means of a Wheel-Barrow ſet up againſt it) ts go 
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to be married, and that as ſoon as the Truſta's did know 
of the Marriage, they did diſavow and diſlike it, and ſo de- 
clared themſelves ſeveral times, and ſaid, That had they had 
any hint of it, they would have pꝛevented it. 

Others ſwoze that the Earl of Portland declared upon the 
day of her going away, That he never conſented thereto, 
and that the Counteſs deſired then, that he would not do any 
thing like it, and that the Earl of Warwick ſatd, He would 
have loft one of his Arms rather then have conſented to the 
laid Marriage. | 

On hearing of this Cauſe befoze the Maſter of the Rolls, 
viz. Sir Harbottle Grimſtone, Baronet, the Plaintiff obtained 
a decretal Dwer, (viz.) That Anne the Plaintiff and her 
Heirs ſhould hold the Pꝛemiſſes quietly againſt the Defen- 


— — — 


dant and his Heirs, and that there ſhould be an In junction 


perpetual againſt the Defendant, and all claiming under 
him. 
And now there was an Appeal thercupon, and re⸗hearing 
before Sir Orlando Bridgman, Knight, then Lord-Keeper, af: 
ſiſted by the two Loꝛd Chief Juſtices, and the Chief Baron, 
befoze whom it was argued thus: 

Serjeant Maynard. The Plaintiff ought not to have relief 
in this Caſe. The Plaintiffs Mother had a ſufficient pꝛovi⸗ 
ſion by the Earl of Newport's Care. And therefoze there is 
leſs reaſon that this Eſtate ſhould be added to the Daughter. 
The noble Lows, the Truſt's, when the thing was freſh, 
did diſappzove the Marriage, however they may conſent 
thereunto now. The Deviſe was to the Plaintiff, but in 
tail, and afterwards to the Defendant. Te diſparage 
not Mr. Fry in blood, no2 Family; But people do not 
marry fo2 that only, but fo2 Recompence and like Foz- 
tune. 

There was a publique Fame o2 Repozt (it is to be pꝛeſu⸗ 
med ) of this Till in the houſe; and were there not, yet it 


was againſt her Duty, and againſt Nature, that ſhe ſhould 


decline, asking her Gꝛand⸗Mothers conſent ; and Mr. Fry in 
Honour and Conſcience ought to have asked it; And there- 
fore this practice ought not to receive the leaſt encouragement 
in Equity. 'Tis true, when there was a Demurrer, it was 
over-ruled, becauſe the Bill pzayed to be relieved againſt a 
Forfeiture, fo2 which there might be good cauſe in Equity. 


But now it does not appear there is any in the nw” -- 
ate 


- 
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Eſtate is now in the Defendant, and that not by any act of 
his own, but by the Oeviſo2 and the Plaintiff, this is a Lt- 
mitation, not a Condition. Foz my Low Newport had 
Sons; It is ſomewhat of the ſame effect with a Conditton, 
though it is not ſo. TUe have a Title by the TUill of the 
dead, and the ac of the other party, without fraud o2 other 
ac of us, and therefo2e it ought not to be defeated. 

J take a difference betwan a deviſe of Land and money, 
F0Land is not oꝛiginally deviſable, though Money is. By 
the Civil Law, and amongſt civil Lawyers, it has ban made 
a queſtton, Nlhether there ſhall be Relief againſt ſuch a Limi⸗ 
tation in a Deviſe. But be that how it will, Chattels are 
{mall things, but a Fr&hold ſetled ought not to be deveſted 
thus. No man can make a Limitation in his Mill better 
and ſfronger to diſappoint his Ocviſe, conditionally than this 
is made. If my Low Newport had bien alive, would he 
have liked ſuch a pꝛactice upon his Gzand-daughters as want 
of Notice? Jn Organ's Caſe aud Sir Julius Cæſar's Caſe, there 
was a G2ant to an Jnfant, on condition to pay 10s. and 
no Notice given thereof befoze 'twas payable ; yet becauſe no 
ny was bound to give notice, it was adjudged agaiiſt the 

nfant. 

Sir Heneage Finch Solicitor General, The 7Titnefes wha 
ſwear that the Earl ſaid, We would give the Eſtate to her, 
Move nothing to the purpoſe. Fo2 he did ſo, but upon a con⸗ 
dition, That they did not hear. The after-conſent of the 
Earls oz the Counteſs ought not to make it gogd; which 
conſent at laſt perhaps was erto2ted by impoztumty 02 com: 
paſſion, Fo; at firſt they dilappꝛoved the Marriage. Par⸗ 
rying without conſent, and dying without iſſue, are coupled in 
the ſame Line, and the Eſtate ſhall as effegually paſs over to 
the Defendant upon the one Limitation as the other. 

Foꝛ ſuch cotiſent is matter ex poſt facto, and ſuſpitiorfly 
to be ſcan d; Fo2 we ought in this Cafe by Law to pꝛoca d 
ſtrialy, and not derogate from my Low Newport's intent, 
which plainly appears by the letter of his Till, that hs 
Gꝛand Child ſhould ask conſent of ſuch, he Had thereby ap- 
pointed to conſent befoze her Marriage were ſolemutzed, the 
actual ſolemnization of which was an act fo psrmanent, that 
ft would admit of no altcration oꝛ diſſolution: An act of ſuch 
koꝛce and efficacy, tending clearly and immediatly to the 
ruine of their Right and Title to the Eſtate in queſtion, and 
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rendzing it wholly uncapable of Reviver by any other means 
than what the Common and Civil Laws of this Realm do 
permit. The poſt⸗conſent therefoze will not avail the Plain⸗ 
tiffs in this Court. Otherwiſe the Defendant claiming by 
this Limitation, ſhould have ind#d advantage, but ſuch as 
is inconſiderable, being liable to alteration by the pleaſure of 
this Court. And fo2 a ſtrict obſervation of the Teſtatoꝛs 
wo2ds, the ſame ought to be in Equity as well as at Law. 
Mhat great reſpect the old Heathens paid to the Tlills of 
deceaſed perfons may appear in theſe following Uerſes, 


Sed Legum Servanda fides, ſuprema voluntas, 
Quod mandat, fieriqz jubet, parere neceſſe eſt, 


| | 
The Countelſs ſaying likely in paſſion, That ſhe might marry 
whom ſhe would, #c. did not amount to a dozmant UUarrant 
to her ta marry without conſent. J am upon Conjecure 
ſill, that the Plaintiff will inſiſt upon theſe particulars, fo2 
it looks as if they would, becauſe they read them, Doubtleſs 
the primary intention of the Clauſe was in terrorem. But 
the Secondary was, that if ſhe offended, ſhe ſhould undergo 
the penalty. His intention is to be gathered out of the 
woꝛds only, and what ever they ſay the Earl intended, does 
not pꝛeſs the Queſtion, Dur Free-hold is ſetled in us by ver- 
tue of an Ac of Parliament. J lay it down fo2 a Founda- 
tion. That a Father may ſettle his Eſtate 3 ſo as that the 
Iſſue ſhall be depaived of it fo2 Diſobedience, and not be re- 
lie vable in Equity. And now tis not poſſible that any Coun- 
cil could adviſe a man to do it ſtronger than it is done in this 
Caſe. And ſhall a Child bꝛeak theſe Bonds, and look Dil⸗ 
obedience in the face here? Tf it had been only p2ovided that 
the ſhould marry with the conſent, ec. and no further, it might 
have been ſomewhat : But ſince he goes on, and makes a 
Limitatiou over, cc. he becomes his own Chancellour, and 
upon this difference are all the Pꝛeſidents, and even thoſe of 
deviſing poztions, (viz.) deviſing them over oz not, as J 
have underſtood, Jnfancy can be no ercuſe in caſe of the 
breach of a condition of an Eſtate, in which the Infant is a 
Purchaſoz, So that nothing reſts now in this Caſe but the 
point of Notice. And why ſhould not the Jnfant be bound 
to take notice in this Caſe, as he is to take notice in caſe 
of a Remainder, wherein he is a JPurchaſo2 2 But if notice 


be 
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be neceſſary, it is not to be tried here now. Jf we had 
bzought an Ejectment, and ( ſuppoſing notice had been ne- 
ceſſary) we had failed in the pzoof thereof, ſhould we have 
been bar d fo2 ever as by this perpetual Injunction we 
ſhould be? and ſhall it be done now without p2oof? Jf we 
ate not bound to pꝛove Notice at Law, much leſs are 
we bound to pzove it here, This Caſe is Epidemical, and 
concerns all the Parents of England that have oz ſhall have 
Childzen, that the Obligations which they lap upon their 
Childzen may not be cancelled wholly, and this Court (un- 
der colour of Equity) pzotect them in it, and be a City of Re- 
fuge fo2 relief of (ſuch; the foulneſs of whole actions deny them 
a Sanctuary. 

Pecke. It Jnfancy would ercuſe , ſuch a Clanſe would 
lignifie nothing. Foz moſt perſons eſpecially, of that Sex, 
marry befo2e full age. The Lows give no reaſon why they 
changed their Opinions. 1 

Serjeant Fountain. Yelverton's Caſe in 36 Eliz. is a Pꝛe⸗ m: Liz Jo 
ſident in the Point fo2 us, and Shipdam's Caſe is much like 
it. This being of a deviſe Land, and that of Money, which 
if it were patd, the Land was to go over, The grand Ob⸗ 
jection is, That here is an GſtgieWMeſtty by a ſettlement, 
which is not to be avoided oz defeated, But J doubt whe: 
ther a man can lay ſuch a Reſtraint, that there ſhall not be 
Relief in any caſe of Emergency and Contingency. It ig P#* 7:2: 3- 
a part of the fundamental Juſtice of the Nation, that men 7 
ſhould not make Limitations wholly unalterable; as by the 
Common Law men cannot make a Fe unalienable. You 
give relief every day where there are erpzeſs Clauſes, that 
there ſhall be no relief in Law o2 Equity, where a thing is ap- 
pointed to be, ac. without relief in Law o2 Equity, you re- 
lieve againſt them, and look upon them to be void. In our 
Caſe, ſuppoſe ſhe had married a great Low, o2 ſuppoſe a per- 
ſon had bzought notice of the Truſtees conſent ? would you 
not have given relief? But ſecondly, J deny the Aſſumption, 
This Caſe is not ſo. J agrie it had been well done if they had 
askt my Lady Newports conſent. But is there a wozd in the 
ill, that if the Plaintiff did not, he ſhould have no relief in 
Equity? The Eſtate was deviſed to my Lady Newport during 
her life (ſothat the Plaintiff could not be in poſſeſſion) and ſhe 
might have lived till the Plaintiff was 21 years old, Could not 
my Lady Newport have ſaid, Have a _— bow you _— 

r or 
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for you forfeit the Eſtate, if you marry without the conſent 
of two of us three ? All Ingredients and Circumſtances muff 
be taken in a matter of Equity. Js it an argument to ſay, 
He has no Eſtate? therefoze take away his TUifes Eſtate, 
then there will be nothing to maintain her. 

It is agried, That if the Appꝛobation had been pꝛecedent, 
it had been well. Now ſhe had no notice befoze the Par⸗ 
riage, that it was neceſſary, and when ſhe had that notice, 
ſhe got the appꝛobation, and that though ſubſequent, is good 
enough, becauſe it was askt (and gotten) as ſoon as the 
had Notice, that ſhe ought to have it. The Will is hereby 
ſufficiently obſerved , fo2 the intent of the TTlill was, that 
the ſhould have ſuch an Husband as thoſe perſons ſhould ap- 
pꝛove, and this marriage is ſo appꝛoved. J rely upon this 
matter, but eſpecially upon the wo2d of Notice. 

Serjeant Ellis. There was a Caſe of a Proviſo not to mar: 
ry, but with the conſent of certain perſons firſt had in wꝛiting. 
Conſent was had, but not in witing, and yet you rul'd it 
good, Had this been a Condition in Law (ag tis in fact) 
the Law would have helped her. Jf the Eſtate had been in 
her, there might have been ſome reaſon that ſhe ſhould have 
u taken notice how it came to her (and of the Limitation, 
tc.) Had the Earl been alive and conlented to the Marriage, 
after it was ſolemnized, he would have continued his affegt- 
on, and the Plaintiffs have had the Eſtate ſtill. TUhy now, 
the conſent of the Lows and Counteſs, is as much as his 
conſent : he had tranferred his conſent to them. This is 
a Ratihabitio , you cannot have a Cafe of moze Circum- 
ſtances of Equity: 1. An Infant. 2. No notice. 3. Con- 
ſent after. 4. Their Declaration that they thought my Lord 
meant it in terrorem, &c. TUhat if two of the Truſt's 
had died, ſhould ſhe never have married? ſurely you would 
have relieved her. 

Serjeant Baldwin. Here is as full a conſent to the arri⸗ 
age, as could well be in this Caſe, Fo2 ſince the Plaintiff 
had no notice of the neceſſity of the Earls conſent befoze 
the Marriage, it had been the ſtrangeſt and unerpectedeſt 
thing in the woꝛld, that ſhe ſhould have gone about to have 
askt it. The Heir ſhould not have taken notice sf ſuch a 
Foxfeiturez and why ſhould a man that is named by way of 
remainder ? Jn caſe of a perſonal Legacy, this were a void 
Dꝛoviſo by the Civil Law, Fo? J have infozmed mp ſelf of it. 

It 
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It is a Maxim with them, Matrimonium eſſe Liberum. This 
amounts to as much as the Condition, that the perſon ſhould 
not marry at all. Fo when tis in the Truſtees power they may 
pꝛopoſe the unagreeableſt perſon in the Wond; tis a moſt 
unreaſonable power, and not to be favouted. Sir Thomas Grimes 
ſetled his Land ſo, that his Son ſhould pay poꝛtions; and if 
he did not, he demiſed the Lands over, and it was adjudged 
relieveable. 

Ik J limit that my Daughter ſhall marry with the conſent 
of two, tc. if each of them have a deſign fo2 a different Friend, 
if you will not relieve, ſhe can never marry. 

Js it not moꝛe pꝛobable, that if the Earl had lived he would 
rather have given her a Maintenance, than have concluded her 
under perpetual misfo2tune and diſhertſon ? 


Keeling Chief Juſtice. I do not ſte how an averment o2 pzoof 
can be received to make out a mans intention againſt the 
woꝛds of the TUill. In Vernon's Caſe, though it were a Caſe _ * 
of as much ny as could be, it was denied to be received ; #1. 345. 
and ſo in my Lord Cheney's Caſe. Mete was a Caſe of Sir Tho- 
mas Hatton ſomewhat like this Caſe, wherein no Relief could 
be had, 


Vaughan Chief Juſtice. J wonder to hear of citing of Pꝛeſi⸗ 
dents in matter of Equity. Foz if there be equity in a Cale, that 
Equity fs an univerſal Truth, and there can be no Pyeſident Vi « lo. 216. 
in it. So that in any Pꝛeſident that can be pꝛoduced, ik it be 
the ſame with this Caſe, the reaſon and cquity is the ſame in 
it ſelf. And if the Pꝛeſident be not the ſame Caſe with this, 
it is not to be cited, being not to that purpoſe, 


Bridgman Lord-Keeper. Certainly Pꝛeſidents are very ne- 
cefſary and uſeful to us, fo2 in them we may find the reaſons 
of the Equity to guide us, and beſide the authozity of thoſe 
who made them, is much to be regarded, TUe ſhall ſuppoſe / 
they did it upon great Conſideration, and weighing of the 
matter, and it would be very ſtrange and very ill, if we 
thould diſturb and ſet aſide what has been the courſe fo2 a 
long Serics of time and ages. 
Thereupon it was Ozwered, That they ſhould be at- 
tended with Pꝛelidents, and then they ſaid they would give 


their Opinions. 
Rr 2 Three 
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Three weeks after they came into Chancery again, and de⸗ 
livered their Opinions Seriatim, in this manner, vir. 


Hale Chief Baron. The general queſtion is, whether this 
Decree ſhall paſs. J ſhall divide what J have to ſay into theſe 
thee queſtions oz particulars. Firſt, J ſhall conſider whe- 
ther this be a good Condition oz Limitation, 02 conditional 
Limitation. Fo2 ſo J had rather call it. Jt being a Conditt- 
on to determine the Eſtate of the Plaintiff, and a Limitation 
to let in the Defendant. I think it is good both in Law and 
Equity, and my reaſons are ; firſt, becauſe it is a collateral 
Condition to the Land, and not againſt the nature of the 
Eſtate, and ſhe is not thereby bound from Yarrtage. 

Secondly, it obliged her to no moze then her duty; ſhe had 
no Mother; and in caſe of Marriage ſhe ought to make ap- 
plication to her Sꝛandmother, who was in loco Parentis; ann 
lince the Eſtate moved from the G2zandfather, ſhe was Piſtris 
of the diſpoſition and manner of it. Tis true by the Civil 
Eccleſiaſtical Law, regularly ſuch a Condition were void. 
And therekoze, if the queſtion were of a Legacy, there might 
be a great deal of reaſon to queſtion the validity of it, becauſe 
in thoſe Courts wherein Legacies are p2operly Handled, it 

would have been void. But this is a caſe of Land. ( Devilc) 
Indeed it is agreed, that this is a good Condition, and not 
to be avoided in it ſelf. 

Secondly. This being a good Condition and Limitation 
over. The Queſtion is, whether there be relief againſt it in 
Equity, admitting it were a wilful bzeach? J think there 
ought not to be any. J difier from the reaſons pꝛeſſed at 
the Bar; as firſt, That it was a deviſe by Till, by virtue 
of the Statute, cc. but that doth not ſtick with me. Foz if 
there map not be a relief againſt a breach of a Condition in 
a Will, there would be a great ſhatter and confuſion in mens 
Eſtates, and ſome of thoſe ſettled by great advice, and there 
have been Preſidents of relief in ſuch caſes, 2 Car. Fitz verſas 
Seymour. And 10 Car. Salmon ver ſus Bernard. Secondly, It 
has been urged, there ſhould be no relief, becauſe there is a 
Limitation over. But that J ſhall not go upon neither, 
There have been many reliefs in uch Caſes : J will decline 
the latitude of the Objection, fo2 that would go a great deal 
further then we are aware. But yet I think there ought to 
be no relief in this Caſe : It is not like the caſe of payment 

of 
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of money, becauſe there the party may be anſwered his debt 
with damages at another day; and (o may be fully ſatisfied 
of all that is intended him, But here my firſt reaſon is, That 
it is a Condition to contain the party in that due Obedience, 
which Law and nature require. 

(2) 'Tis a voluntary ſettlement to the G2zandaughter in 
tail, and the remainder over ts ſo too; and both theſe parties 
are in æquali gradu to the Deviſoꝛ; and therefoze their being 
both in a parity it would be hard to take the Eſtate from him, 
to whom, and in whoſe Scale the Law hath thzown the ad- 
vantage. 

(3 Jt appears by the body of the Till, that the Earl did 
as really intend it ſhould go over, if ſhe married without con- 
ſent, as if ſhe died without Iſſue: fo2 they are both in the ſame 
clauſe. There may be as much reaſon to turn it into a Fee⸗ 
ſimple, in caſe as ſhe had died without Iſſue, as in this caſe. 
Fo2 ſo J doubt the penning of this decretal Oꝛder does. 

And (4) J reſt upon this, It is a Caſe without a Pꝛeſident. 
J remember after that Lanyett's Caſe had been adjudged that 
6 Car. there was a Caſe, J ſuppoſe Saunders ver Corniſh, 
of a Limitation in Tail; and then a deviſe over, and it was 
adjudged void. And the Judges ſaid, co far it is gone, and £12.35. 
we will go no further, becauſe we do not know where it will of a Leaſe for 
reſt. J know there is no intrinſical difference in Caſes by years, 3nd (6 
Preſidents. But there is a great difference in a Caſe, where: “ 
in a man is to make, and where a man ſees, (and is to fol- 
low) a Pieſident; in the one Caſe a man is moze ſtrictly 
bound up, but in the other he may take a greater liberty and 
Latitude. Fo2 if a man be in doubt in æquilibrio concerning 
a Caſe, whether it be equitable oz no, in pzudence he will 
determine acco2ding as the Pꝛeſidents have been, eſpectally if 
they have been made by men of good authozity fo2 Learning, 
ec. and have been continued and purſued. Here muſt be ſome 
boundary, oz we ſhall go we know not whither. It were hard 
a Court of Equity ſhould do that that is not fit to be done in 
any Court below a Parliament. The Pꝛeſidents do nat come 
home to the Caſe. Moſt of them are in caſe of money Lega- 

_ cies; and in ſome of thoſe Caſes we may give allowance, in 
reſpect of the Law of another forum, to which they belong. 
But this is in caſe of Land only, vid' Swynborne 4. Co. 12. 
chap. indeed he is no authozity, but there is a very good Exem- 
plification of this matter. N a 
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(5) I ſhall conſider the allays and circumſtances which are 
obſerved, and offered to qualifie this Caſe, and induce relief. 
(1) Tis ſaid that this clauſe was only in terrorem, and ſome 
Witneſſes have been examined to p2ove it. But J am not ſa- 
tisfied how collateral averments can be admitted in this caſe, 

1 Cro 145 F02 then how can there be any certainty ? A Will will be any 
thing, every thing, nothing. The Statute appotnted the 
Will ſhould be in witing to make a certaintp, and ſhall we 
admit collateral averments and pꝛoofs, and make it utterly 
uncertain 2? 

(2) Tis ſaid in this Caſe, the effect of the Proviſo has ban 
obtained, fo2 the Truſtees have now declared their conſent, 

J muſt ſay it is not full, fo2 they do not ſay they would have 
conſented ; but that poſiibly ſuch reaſons might have been of- 
fered as they ſhould have done it. And poſſibly J ſay not. 
They, like good men, have only declined the ſhewing an inef- 
feaual contradicting of a thing which is done, and cannot now 
be recalled, undone 0? altered. Beſides, if there had been 
but a circumſtantial variation, the conſent afterwards might 
have been ſomewhat. But here it is in the very ſubſtance. 
Jn the Caſe befoze cited at the Bar bp Mr. Serjeant Ellis, 
where the conſent was to be had in witing, and it was had 
only by Paroll, there was great Equity that it ſhould be re- 
lieved, becauſe it was only a p2ovident circumſtance, and wiſ- 
dom of the Deviſo2, viz. fo2 the moze firme obliging the par⸗ 
ty to ask coaſent, which the Oeviſo2 conſidered might be pꝛe⸗ 
tended to be had by light wozds, in oꝛdinary and not ſolemn 
Communication, oz elſe in paſſion and heat, (as in this caſe 
when the Plaintiff would not conſent to the appzoved Par⸗ 
riage with the Low Morpeth, the Counteſs ſaid ſhe might 
marry where ſhe would. TUhich wozwds impozted a neglect of 
care fo2 the future over the Plaintiff, becauſe ſhe would not be 
ruled by the Counteſs in accepting the tender of ſo commen- 
dable a Marriage; ) as alſo fo2 the benefit of the Deviſee (in 
the Caſe afozeſaiv ) That in caſe the Deviſee did marry with 
the conſent of the Truſtee, he might not after (thꝛough pꝛe⸗ 
judice, #c. ) avoid it by dental of ſuch conſent, and ſo defeat 
02 perplex the Deviſee fo2 want of p2oof of ſuch his con- 
lent. 

(3) *Tis ſaid the party is an Inkant. Thy, an Jnfant is 
bound by a Condition in Fac, by Law: tis true, we are 

now in Equity; But in Equity, ſince this refers to _ 
whic 
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which the, though an Inkant, is capable of doing, viz. 
ta marry; it were unreaſonable that ſhe ſhould be able 
ta do the Act, and not be obliged by Equity to obſerve 
the Conditions and Terms which concern and relate to 
that Act, Do that it is all one, as if ſhe had been of full 
age. The Statute of Merton cap. 5. pzovides, that Uſury 
ſhall not run againſt Infants, and yet the ſame Statute 
cap. 6. appoints, That if an Infant marry without the 
Licence of his Lord, &c. he ſhall forfeit double the value 
of his Marriage: and it is reaſonable , becauſe Marriage 
is an Act which he may do by Law while he is under 
age. 
(4) As to the point of Notice: (1) Mhether Notice 
be requiſite 02 no, in point of Law, J will not deter⸗ 
mine. But J mult needs ſay, that it muſt be referred 
to Law. But (2) Ik it be not requiſite in Law, how 
far a Court of Equity might relieve fo2 want of it, J 
will not now take upon me to determine. J will not 
trench upon matters Gratis, of which J know not what 
will be the conſequence, But J conceive in this caſe, the 
Fact is not yet ſettled, whether there were ( notice) 02 
not; and it were a hard matter , That becauſe no No- 
tice fs here p2oved, it ſhould be taken fo2 granted there 
was none. Foz here are ſeveral circumſtances that ſeem 


to ſhew there might be Notice: and a publick voice in 


the Houſe, 02 an accidental Jntimation, #c. may poſſibly 
be ſufficient Notice. J ſhall therefoze leave it as a fit 
thing to be tryed, and till that, the caſe in my under⸗ 
ſtanding is not ripe. And therefoze J will add no moze. 
J think this Oecree ought to be altered, if not ſet aſide. 
But as this Caſe is, there ought to be no relief, 


Vaughan Chief Juſtice. J ſhall conclude as my Lomb 
Chief Baron did, That as this caſe is, there ought to 
be no relief. J will fingle out this caſe from ſeveral 
things not material to it , as my Low Chief Baron did, 
&c. J think, if Land be deviſed on Condition to pay 
Legacies, and that the Deviſee has paid almoſt all, and 
fails in one 02 ſo, there may be good cauſe of relief, be- 
cauſe he has pald much, and is ſomewhat in the nature 
of a purchaſoz. This is not like a Le St 
the Statute. here it is ſaid a man may Oevile at 


his 


— 


_- 
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his Will and pleaſure, i. e. abſolutely, upon Condition, upon 
Limitation, 02 any way that the Law warrants. Suppoſe 
there had been a ſpecial Act of Parliament diſpoſing as the 
Earl has done, in this caſe could there be any colour in Equi- 
ty, to alter oꝛ vary this Law ? And here tis equally as con- 
cluding as that, ſince the Statute gives u man power to dif- 
poſe as expꝛeſly, and otherwiſe Equity would alter and dil⸗ 
poſe of all pꝛoperty, and all things that came in queſtion, 
But let Notice oꝛ Conſent, &c. be requiſite, oꝛ not, tis Tri⸗ 
able at Law. But J ſtand upon this, that there ought to be 
no relief in Equity, Jt was inſiſted, that her G2zandmother 
gave a kind of conſent : but J take that fo2 nothing; Foz 
though the Szandmother would not have offered o2 p2opoſed a 
Marriage, yet ſhe ought not to marry without her conſent, 
No! is the Lows Poſt-Conſent any thing, fo2 conſent cannot 
be had fo2 things which cannot be otherwiſe, as a man can⸗ 
not be ſaid to conſent to his Stature, o2 the colour of his 
hair, ac. A man may know of what Opinion he is, 02 was; 
but tis impoſſible fo2 a man to know of what Opinion he would 
have been in the circumſtances of Action, which he never try- 
ed. J conclude, the Plaintiff ought not to have relief in E⸗ 
quity. But if any matter in Law will help them, they are 
not excluded from it. 

Keling Cheif Juſtice. J think there ought to be no relfef 
in this Caſe; J have conſidered it as well as J can, and J think 
nothing is moe fit to be obſerved then thief Cuſtsmary Rules 
fo2 Childzen, they are very good reſtraints fo2 Childzen, and 
ought to be made good here, to encourage obedience and dil⸗ 
courage thoſe who would make a Pꝛey of them; and if there 
were not hope fo2 men, to haſten their foztunes by this means, 
there would be few adventures of this nature; J have lookt 
upon the Preſidents, c. and I find they come not to this 
Caſe, ercept only one and that is but ſeven years old, and the 
other are foꝛ money,fo2which there ts reaſon, becauſe the par- 


——ty map be ſubſtantially relteved and ſatisfied otherways. Ir 


there had been no limitation over there may be ſome reaſon 
why it may be intented, that it was only in terrorem. 

J do not think all Caſes upon Wills are irremediable here 
(becauſe of the Statute.) It the breach of the Condition 
be in a circumſtance only, as in the Caſe, where the conſent 
was given, but not in waiting, as it ought, it may be relieved, 
fo? that was a caution to the Conſentoz, that he ſhould not 


give 
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give conſent befoꝛe ſtrangers, and truſt to the ſwearing of a 
parol-conſent. I never yet (aw any deviſe obliging to have any 
ſuch conſent after the parties age of 21 pears, ſo that there ts 
no great hardſhip in it. And if there ſhould be any ill deſign in 
thole who have the truſt and power to conſent in with⸗hol ding 
their conſent, it might be relieved here. J think none would 
make a decree, that if ſhe died without iſſue, the Defendant 
ſhould have it, and this is the ſame : But equity can never 
Lo againſt the ſubſtantial part of a Conveyance oz CLlill, but 
that muſt be governed by the partics agreement 02 appoint- 
ment. Equity ought to ariſe upon ſome collateral 02 acciden- 
tal emergent. Tis not in Terrorem indeed without a penal- 
ty. There can be no collateral Averment. Being an Jnfant is 
nothing: fo2 this is only a p2oviſion while ſhe is an Inkant. 
Beſides, the caſe of the Forfeiture of the double value is a 
very good inſtance to2 the Notice. It ſhe had notice of this 
AUill, yet they that came to ſfeal her knew it not: fo2 they did 
not come to take a ſhozn ſheep, and therefoze no reliek is de⸗ 
ſerved by the Plaintiff. Jn Poneſty and Conſcience thoſe 
Bonds ought to be kept ſtric. IJ confeſs, J would not have 
the Plaintiff tempted to a further Suit, but indeed in ſaying 
that J go further then J need, 


Bridgeman Lord Keeper. If J were of another Opinion, 
yet J would be bound by my Lozds ; fo2 J did not ſend fo2 
them, not to be bound by them, But J was of their Opinion 
from the beginning. And J am glad nom that we are deli⸗ 
ver ed from a common Erroz, and that men may make ſuch 
pꝛoviſtons as may bind their Childzen, But to juſtifie the 
Decree a little: (1) Here is 5000 1. appointed to George 
Porter, ( (0 that the ample pzoviſion was made fo2 him, and it 
may the rather be intended that this Eſtate was wholly deſign: 
ed fo? the Plaintiff.) (2) Here was a Poſt⸗conſent, and thoſe 
perſons were in loco parertum. Now if the Earl had, as 
pollibly he might have, thus pardoned and been reconciled to 
the arriage, he would pꝛobably have given the Plaintiff the 
Eſtate, and that is a reaſon to induce us to the fame, Foz 
T think it clear, that an Eſtate by Act of Parliament is liable 
to the ſame Relief, Regulation, #c. as any other Eſtate. 
An Eſtate Tail, though that be by Statute, yet is liable to be 
cut off, #c. It there had bin a time limited, then there had 
been more reaſon to bind her up to A Fa 
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But there ought to be a reftraint put in theſe Caſes : That 
of the double fozfeiture was truly and well obſerved: Mhere 
no body is bound to gibe Notice, it is to be taken; but be- 
ſides ſhe is not heir, fo2 that might have made a great diffe- 
rence. This J thought not to ſay. Upon the whole J am 


of my Opinion with my Lows, and J am glad J have their 
afliſtance, 4 


Let the Bill be diſcuſſed. 
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A Tax of the Principal Matters contained in 
the foregoing REYORTS. 


A. 
Abatement. 

Plea may be good in abate- 
ment , though it contain 
alſo matter, that goes in 
barr. 214 

Accord, 
Accord with ſatisfaction. 69 


Account. 


Pray'd that the Court would give 
further day for giving in the Ac- 


count. 42 
Plea in barr, and Plea before Audi- 


tors. 65 
Aﬀion for words. 


Wordsſpoken of a Watchmaker. 19 
Of a Juſtice of Peace. 22, 23 
You are a Pimp and a Bawd, and 
fetch young Gentlewomen to 
young Gentlemen. 31, 32 
Action for words ſpoken of an At- 
torney. 


Adbion upon the Caſe. 


For ſuing the Plaintiff in placito 


172 


debiti for 600 li. and affirming 
that he owed him 600 li. where» 
by he was hcld to extraordinary 
Ball. 

Action upon a Promiſe, in conſide- 
ration that the Plaintiff itteret 
proſequi ſuch a Suit, &c. held good, 

43 

For a falſe Return. V. Tit. Return. 

For a Libel. V. Libel. 

V. Market. 

Againſt a Maſter of a Ship, for 
keeping Goods ſo negligently, 

h that they were ſtollen away 
whilſt the Ship lay in the River, 
whether it lies or not? 8 

Action upon the Caſe upon a Pro- 
miſe, on conſideration to bring 
two men, to make Oath before 
two men, not authoriz d by Law 
to adminiſter an Oath. 166 

Action againſt the Coronors of a 
County Palatine for a falſe Re- 
turn: the Action laid in Middle- 
ſex. 198, 199 

V. Attorney. 

Action upon the Caſe lics not for 
ſuing an Attorney in an inferior 
Court, 209 

Action upon the Cafe, for that 

the Defendant had taken away 

his Goods,and hidden them in ſuch 
ſecret places, that the Plaintiff 
could not come at them to take 
them in Execution, adjudged that 
it does not lie, 286 
8802 Adminis 


The Table. 


Adminiſtrators. 


An Adminiſtrator recovers Dama- 
ges in an Action of Trover and 
Converſion, for Goods of the In- 
teſtate, taken out of his own 
poſſeſſion; then his Adminiſtrati- 
on is revoked; whether can he 
now have Execution? 625,63 

Adminiſtrators plead fully admini- 
ſtred, to an Action of Debt for 
Rent incurr'd in their own time. 
Which was held to be an ill plea. 

185, 186 

The Action lies againſt them in the 
debet & detinet, for Rent incur d 
in their own time. ibid, 

They cannot waive a term for years. 

ibi 

Debt upon an Obligation againſt 

an Adminiſtrator. The Defendant 
pleads a Statute acknowledged by 
the Inteſtate to the Plaintiff, 
which Statute is yet in force; the 
Plaintiff replies, That it is burnt. 
The Defendant demurs. 186,187 

A Stranger takes out Adminiſtrati- 
on to a Feme Covert, and puts a 
Bond in Suit; the Defendant 
pleads, That the Husband is de 
jure Adminiſtrator to the Wife, 
and is yet alive. 231 


V. Diſtribution. 


Anmity. 


An Act ion lies for an Annuity againſt 
the Rector of a Church, though 
the Church be drown d. 200, 201 


— — — — — — — 4 


Appearance. 


In an Action brought by Executors, 
ſome of whom are under age, all 
the Plaintiffs appear by Attor- 
ney : whether well, or no? 47, 


72,276, 277, Ge. 


Apprentices, 

Vide p. 2. 

Enditement for exerciſing a Trade 
in a Village, not having ſerved 
ſeven years as an Apprentice. 

26 

An Action of Covenant lies againſt 
an Infant Apprentice, upon his 
Indenture of Apprenticeſhip, &c. 
by thecuſtom of London. 271 

Concerning the Power of the ju- 
ſtices in diſcharging Maſters of 
their Apprentices. Vide 286, 

287 

Whether may a Difference between 
a Maſter and an Apprentice be 
brought originally before the 
Seſſions, or not? V. 287 


Arbitrement and Arbitrators. 


An Award that one of the Parties 
ſnall diſcharge the other from his 
undertaking to pay a Debt to a 
third perſon, a good Award, 


The Power of the Arbitrators 
of the Umpire cannot concur. 15, 

: 274,275 

The ſtaying of a Cauſe is implied in 
referring it to Arbitrators. 24 
Inter alia arbitratum fuit, naught. 36 


Arreſt. 


The Table. 


9 | 


Arreſt. 


Attachment for arreſting a man up- 
on a Sunday, or as he is going to 
Church. 56 | 


Aſſault and Battery. 


What makes an Aſſault ? 3 

Juſtification in an Action of Aſſault 
and Battery. 168, 169 

For ſtriking a Horſe, whereon the 
Plaintiff rode, whereby that Horſe 
ran away with him, fo that he 
was thrown down, and another 
Horſe ran over him. 


24 
Pleading in an Action of Aſſault and 


Battery. 36 
Aſſets. 
Aſſets in equity. V. 115. 
Attachment. 


Againſt a man for not performing 
an Award, ſubmitted to by Rule 


of Court. 21 


V. Axreſt. 


1 


Attorney. 


Whether are Attorneys within the 
Statute againſt Extortion, or not? 
„6 

If an Attorney be ſued time enough 
to give him two Rules to plead 
within the Term, judgment may 
be given. 


Not compellable to put in ſpecial 
Bail. 10 


| 


Whether can an Attorney of the 
Kings Bench be dcbar'd from ap- 
pearing for his Client in the Court 
at Stepney? 23724 

Ill practices of Attorneys. 41 

An Attorney ought not to waive 
his Court. 118 

An Action lies not againſt an Attor- 
ney for ſuing in a Cauſe as Attor- 
ney, knowing that the Plaintiff 
has no Cauſe of Action. 209 


Audita Querela 


Can be brought before Judgment en- 
ter d. 111 

V. 870 

Outlawry pleaded in diſablity. 224 


Avowry. 


Whether needs he that diſtrains Cat- 
tel for a Rent-Charge, ſet forth 
in his Avowry,that they were Le- 
vant and Conchant ? 63 

Exceptions to an Avowry for a He- 
riot. 216, 217 

The Husband alone may avow for a 
Rent due to him in right of his 
Wite. 273 


6 —— 


B. 
Bail. 


N men bring an Action, and 


the Defendant puts in bail at 
the Suit of four. 


3 


The courſe of the Court in taking 
bail. 16 


The 


8 | V. Baron and Feme, 


Table. 


The 


—— — 


The reaſon of the Law in requiring 
bail. 236 

Special bail denied in Battery, 2 

V. Attorney. 

V. p. 25. 


Bankrupt, 


A Plaintiff has Judgment, and be- 
fore Execution becomes Bank- 
rupt, moved that the money may 
be brought into Court. 93 

Accounts between two Merchants, 
and one of them becomes Bank- 
rupt; how far ſhall the other be 
a Debtor or Creditor ? 215 


Baron and Feme. 


Baron and Feme are ſued in Trover 
and Converſion, and the Wite ar- 
reſted ; ſhe ſhall be diſcharg d up- 
on common Bail. 8 

The Husband muſt pay for the 
Wives Apparrel, unleſs ſhe elope, 
and he give not order to truſt 
her. 9 

Whether or no, and in what caſes 
the Husband is bound by the Con- 
tract of the Wiſe, and in what ca- 
ſes not? 124, &c. 

Husband and Wife recover in Acti- 
on of Debt and have Judgment; 
the Wife dies, the Hushand ſhall 
have Exccut ion. 179, 180 

V. Tit, Auomry. 


B. 1 Fs 


Judgment in a former Action plead- 
cd in Bar of a ſecond, 207 


Baſtard-C * 


Orders of Seſſions made upon the 
18th of Eliz. for the keeping of 
them by the reputed Fathers. 20 


Bill of Exchange. 
Needs not be proteſted on the very 
day that it becomes due. 27 
V. Tit. Indebitat. aſſumpſit. 
Borough-Engliſh. 


Copyhold Land of the tenure of 
orough- Engliſh ſurrendred to the 

uſe of another perſon and his heirs 
who dies before admittance: the 
Right ſhall deſcend tothe young- 
eſt Son. 102 


— 


C. 


Cap. Excommunicat unn. 


Iſnoſmer cannot be pleaded 


to a Cap. Excomm. for the 
party has no day in Court. 


70 


Certiorari. 


To remove an Enditement of Rob- 
bery, whether it removes the Re- 
coguizances to appear ? 41 

To remove an Enditement of Mur- 
der out of Wales. 64, 68 


C inque 


i The 


Table. 


Cinque-Ports. 


Hab. Corp. to remove one out of the 
Cinque- Porta. 20 


Citation. 


Citation ex officio not according to 
Law. 185 


Common. 


Whether may a Corporation pre- 
ſeribe for a common ſans number | 
in groſs 2 6, 


Condition. 


That if the Obligor bring in Alice 
and John Coats, when they come 
to their ages of 21 years, &c. to 
give Releaſes , &c. theſe words 
muſt be taken reſpectively. 33 

The Condition of a Bond for the 
parties appearance at a certain 


day; and concludes, If the party 
appear, then the Condition to be 
void. 35,36 
Condition precedent ornot. 64 
An Eſtate is given by Will, upon 
Condition , that if the Deviſee 
marry without the conſent- of, 
&c. then a ſtranger to enter, &c. 
whether is this a Condition or a 
Limitation? 86, &c. 300, &c. 
Condition of a Bond, is to ſeal and 
execute a Releaſe: is the Obligor 
bound to do it without a tender? 
104 

A Bond is dated in March, the Con- 
dition is to pay money ſ»per 28 
diem Martij prox. ſequentem : the 


money is payable the fame month. 
112 

V. Tit. Survivor. 

The Condition of a Bond runs thus, 
vi. That if the Obligee ſhall with- 
in ſix months afier kis Mothers 
death, ſettle upon the Obligor an 
Annuity of 20 l. per annum during 
life, if he require the ſame; or if 
be ſhall not grant the ſame, if then 
he ſhall pay to the Obligor 3001. 
within the time aforementioned,then 
the Obligation to be void is this a 
disjun&ive Condition, or not? 

264, 265, Oc. 

Words allowed to be part of the 
Condition of a Bond, though fol- 
lowing theſe words, then the Ob- 
ligation to be void. 274,275 


Conſideration. 
V.ATioz upon the Caſe. V. Etiam. 284 
Conſtable. 

Moved to quaſh an Order made by 
the Juſtices of Peace, for one to 
ſerve as Conſtable. 13 

Contingent remainder. 

Supported by a Right of Entry. 92 

Comventicles. 


To meet in a Conventicle, whether 
a breach of the Peace or no? 13 


Conn ſance. 


V. Tit. Univerſity, 
Copy 


The 


Table. 


Copy. 
Copy of a Deed given in Evidence, 


' becauſe the Original was burnt. | 


| 4 
Copies allow'd in evidence, 266 


Copyhold. 
Tenant for life of a Copyhold. He 


in the remainder entreth upon 
the Tenant for life, and makes a 
Surrender, nothing paſſeth. 199 
Tenant for life of a Copyhold fut- 
fers a Recovery as Tenant in Fee- 
ſimple 3 this is no forfeiture. 199, 
200 

Of all Forfeitures committed by 
Copyholders the Lord only is to 
take advantage. 200 


Coroner, 


V. Enqueſt. 
Corporation. | 


What things can a Corporation do 
without Deed, and what not? 18 


Coſts. 


An Executor is not within the Sta- 
tute to pay Coſts, occaſione dila- 
tionis executionis, Gc. 77 


Cottage. 


An Enditement for erecting a Cot- 


tage, contra formam Statuti, quaſht; 
becauſe it is not ſaid, That it was 
inhabited. 295 


Covenant. 


Action of Covenant upon the 
Warranty in a Fine: the Plain- 
tiff aſſigns his Breach , that a 
ſtranger, habens legale jus & tiiu- 
lum, did enter, &c. but docs not 
not ſay, that it was by vertue of 
an Eigne Title. 66,67,101,292, 


293 
Covenant to make ſuch an Aſſurance 
as Council ſhall adviſe. 67 


Covenant for quiet Enjoyment. 101 
A man does a[ſugnare & tranſponere 
all the money that ſhall be allow- 
ed by any Order, of a Foreign 
State; does an Action of Cove- 
nant lie upon theſe words or not ? 
113 

An Action of Covenant lies againſt 
a Woman upon a Covenant in a 
Fine levied by her, when ſhe was 


a Feme Covert. 230,23 1 
V. Ibidem, exceptions to the plead- 
ing in ſuch Action. 


Covenant to ſtand ſeixed. 


A man Covenants to ſtand ſciz d 
to the uſe of the Heirs of his own 


body. 98,121,159 
V. Limitation d' Eſtates. 
V. Uſes. 


County. Courts. 


V. 171, 172, 215, 249. 


Connty-Palatine. 


V. 2. 
Connterplea of Voucker. 


Conrt 


The Table. 


1 


Court of Kings Bench, 


Its Juriſdiction is not ouſted with- 
out particular words in an Act of 


Parliament. 45 
V. Habeas Corpus. 


Cure of Souls. 


What Eccleſiaſtical Perſons have 
Cure of Souls, and what not ? 
I1,12 

Cur' adviſare vult. 


During a Cur adv. vult one of the 
arties dies, how muſt Judgment 
entred 2? 37 


Cuſtom. 


Cuſtom of a Mannor for the Hom- 
age to chuſe every year two Sur- 
veyors, to deſtroy corrupt Victu- 
als expoſed to fale: a good Cu- 
ſtom. 202 

A Cuſtom to be diſcharged of 
Tythes of Sheep all the year af- 
ter, in conſideration of the pay- 
ment of full Tythes of all the 
Sheep they have on Candlemas- 


day. 229 
D. 
Damages. 
Xceſſive Damages no good 


Cauſe for a new Writ of En- 
quiry. 2 


Demand. 
Requilite or not requiſite ? 


Departure in Pleadine. 


V. 43, 44, 227, 289. 
Depoſitions. 
V. Tit. Evidence. 
Debt. 


For Rent upon a Leaſe for years. 3 
Debt upon a Bond againſt two Exe- 
cutors; they pleaded a Statute 
acknowledged by the Teſtator of 
1200 li. and no aſſets ultra, &*c, 
the Plaintiff replies, That one of 
the Executors was bound t 
ther with the Plaintiff in that 
Statute. 165 


Deniſe. 


Of a term for years. V. Limitation 


of Eſtates. 
By a Deviſe of all a man's Eſtate, 
what paſſeth? 100 


I give Rees-Farm to my Wife during 
her natural life, and by her to be 
diſpoſed of to ſuch of my Chil- 
dren as ſhe ſhall think fit. What 
Eſtate paſſeth hereby. 189 

A man has a Son called Robert. Ro- 
bert has likewiſe a Son call'd Ro- 
bert. The Grand-Father deviſeth 
Land to his Son call'd Robert, and 
his heirs. Robert the Deviſce dies, 
living the Father. The Deviſor 


Te makes 


The 


Table. 


makes a new publication of the 
ſame Will, and declares it to be 
his intention, that Robert the 
Grand-Child ſhould take the 
Land per eandem voluntat. Does 
the Grand-Child take or no? 
267, 269 

A man deviſeth a Rent-Charge to 
his Wife for her life, but that if 
ſhe marry, that then his Executor 
ſhall pay her 100 J. and the rent 
ſhall ceaſe and return to the Exe- 
cutor, ſhe does marry, and the 
Executor does not pay the 1000. 
The queſtion is, Whether the 
Rent ſhall ceaſe before the 100 /. 
be paid or not ? 272, 273 


Diſtribution. 


Adminiſtrators muſt make Diſtribu- 
tion to thoſe of the half-blood, 
as well as to thoſe of the whole. 

209 
Donative. 


V. 11, 12, 22, 90. 
Double Plea. 
V. 18,227. 


— 


E. 
Eccleſiaſtical per ſons. 


Chapter of which there is no 
Dean, is reſtrain d by the Sta- 


tute of 13 Elis. 204 
A Grant of next avoidance, re- 
ſtrain d. ibid 


= 


Such Grant void ab initio. ibid. 
Ejedlione firme. 
De quatuor molendinis 5 good. Of 


ſo many Acres jampnor &. bruere, 
without ſaying how many of 


each; good. 90 
The Plaintiff in Ejectment dies be- 
fore Judgment. 252 


Entry to deliver a Declaration in 
Ejecbione firme ſhall not work to 
avoid a Fine. 10 


Error. 


A Writ of Error will lie in the 
Exchequer-Chamber upon a Judg- 
ment 1n a Scire facias, grounded 
upon a Judgment in one of the 
Actions mentioned in 27 Elix. 79 

It ſhall not be aſſign d for Error of 
Judgment in an inferior Court, 
that the matter aroſe out the Ju- 
riſdiction, but it muſt be pleaded. 


81 
Eſcape, 


V. 116. A Trial at Bar upon an 
Eſcape. 

In an Action for an Eſcape, the De- 
fendant pleads, That he let the 
Priſoner to bail according to the 
Stat. of 23 H. 6. cap. 10. and 
that he had taken reaſonable 
Sureties of perſons having ſuffici- 
cient, &c. The Plaintiff replies, 
and traverſeth the ſufficiency of 
the Sureties. 227 


| Eſftoppel 


' The Table 


Eſtoppel. 
By the condition of a Bond. 113 


Exchange of Lands. 


Two women ſeized, one of one 
Acre, and another of another ; 
and they make an exchange; then 
one of them marries before entry 
ſhall that defeat the exchange ? 


91 
Exciſe. 


The Statute for Exciſe prohibits the 
* . of a Certiorari, but not 
Habeas Corpus. 103 


Executor: 

V. Cofits. 

V. Appearance. 

In what order Executors are to pay 
Debts, &c. 174, 175 

Exccutor dur minor tate. 174, 175 

An Executor mult entitle himſclt to 
the Executorſhip, to enable him 
to retain for his own debt, 208 

An Executors refuſal before the Or- 
dinary, after Adminiſtration, is a 
void act. 213 

Action of Debt againſt an Executor; 
the Defendant pleads, That the 
Teſtator made a Will, but did not 
make him Executor therein ; that 
he had Lon notab. in divers Dio- 
ceſſes, and the Archbiſhop of 
Canterbury committed Admini- 
{tration to the Defendant, and 
concludes in Bar, V. Divers ex- 
ceptions taken to the Plea, 239 

V. Adminiſtrators, 


Evidence. 

V. Copy. 

A ſuſpenſion of a rent may be given 
in Evidence upon il debet plead- 
ed. * . "26 225 

Evidence of a Deed. 94 

An Action of Debt brought upon 
an Eſcape, May a freſh Suit be 
given in Evidence upon il debet 
pleaded ? 116 

Copies and Exemplifications allow- 
ed to be given in Evidence, when 
the Originals are burnt. 117 

Pleinment adminiſter pleaded. Pay- 
ment of ſome Debts, &c. and de- 
livering over the reſidue of the 
perſonal Eſtate to the Infant Exe- 
cutor, when he comes of age,may 
be given in Evidence. I 74 

In an Action of Aſumpſit, grounded 
upon a Promiſe in Law, payment 
may be given in Evidence; not 
where the Action is grounded 
upon an expreſs Promiſe. 210 

Hear-ſays, how far allowable in Evi- 
dence ? 283 

Depoſitions in Chancery allow d to be 
read. 283, 284 


— 


F. 
Falſe Impriſonment, 


N an Action of falſe Impriſon- 
ment, the Defendant Juſtifiesby 
vertue of a Warrant out of a 
Court, within the County Pala- 
tine of Durham. V. 170, 171, 
172. ſeveral exceptions to the 
pleading, 
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The Defendant in falſe Impriſon- 
ment juſtifies by vertue of an Or- 
der of the Court of Chancery ; 
nought. 272 


Felony. 


To cut down Corn and carry it 
away at the ſame time 1s no Fe- 
lony. But to cut it down, and 
lay it by, and carry it away after- 
wards, is Felony. 89 


Feme ſole Merchant. 


V. 26. 


Fieri facias. 


The Sheriff may execute a Writ of 
Fieri facias upon the Goods of 
the Defendant, in the hands of 
his Adminiſtrator, he dying after 
the Teſte of the Writ, and before 


Execution. 188 
Fine. 


V. Ejectione firme. 
An intereſt for years in what Caſes 
bard by a Fine, and in what not. 
217 


Fiſhing. 
Common and ſeveral Piſchary, and 
fiſhing in publick and in private 
Rivers, 105, 106 


Forcible Entry. 
Enditement of forcible Entry. 73 


| 


Forfeiture. 


A man ſettles a term in truſt for 
himſelf during his life, and after- 
wards in truſt for ſeveral of his 
Friends; provided, that if he 
have any iſſue of his body at the 
time of his death, the truſt ſhall 
ceaſe, and the aſſigument be to 
the uſe of ſuch iſſue ; provided 
alſo, that if he be minded to change 
the Uſcs, that he may have power 
ſo to do, by writing in the pre- 
ſence of two or more Witneſſes, 
or by his laſt Will. Then he 
commits Treaſon, and is attaint- 
ed by Act of Parliament, and 
dies, having iſſue Male at the time 
of his death, but without making 
any revocation of the Uſes of 
this ſettlement ; no more of this 
term is forfeited than during his 
own life only. 16,17,38,39,40 


Forma Pauperis, 
man that is admitted in Forma 
Pauperis, is not to have anew Trial, 


nor is ſuffer d to remove an 
Action out of an inferior Court. 


268 
Formedon in Deſcender. 


Exceptions to the Count. 219,220 


Foreign Attachment, 


Whether or no is a Debt due to a 
Corporation, within the Cuſtom 
of Foreign Attachment, 


212 


Frau- 


The Tas. 


— 


| Fraudulent Conveyance. 


A Deed may be voluntary, and yet 
not fraudulent. V. 119 


5. 
* 


G. 
Gager de Ley. 


— 


Man cannot wage his Law in 
an Action brought upon a 
Preſcription for a duty. 121 


Gardian, 


Infant Tenant in a Common Recove- 
ry, is admitted by Gardian ad ſe- 
quendum ; whether that be Error, 
or not ? 48, 49 


Gavelkind,' 

A Rent de novo granted out of Ga- 
velkind-land, ſhall deſcend accor- 
ding to the deſcent of the Land. 

96, 97, &c. 


Grant le Roy. 


V. 195, 196, &c. 


— 


H. 
Habeas Corpus. 


Hat time to plead has the 
party, that comes in upon 
a Habeas Corpus. I 


\ 


Habeas Corpus to remove one out of 
the Cinque-Ports. 20 

V. Exciſe. 

Though the Return be filed, the 
Court of Kings Bench may re- 
mand, or commit the Priſoner to 
the Marſbalſey, at their Election. 

144 

A Member of the Houſe of Lords, 
committed by the Houſe for a 
Contempt, cannot be ſct at liber- 
ty the Court of Kings Bench, up- 
on a Habeas Corpus, be the Caule 
of his Commitment what it will. 

144,145, 146, &c. 

Habeas Corpus though returnable 
two days after the end of the 
Term, yet ties up the inferior 
Court. I95 

Whether does a Habeas corpus ad 
ſubjiciendum lie in Court of Com- 
mon Pleas ? 235 


Heir. 


Two Actions of Debt againſt an 
Heir upon two ſeveral Obligati- 
ons of his Anceſtor. The Plaintiff 
in the ſecond Action, obtains 
Judgment firſt: and whether ſhall 
be firſt ſatisfied ? 253 


L 
Jeoffails. 


Ant of an averment helpt 
after Verdict. 14 
V. 199 


Incloſures. 
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I. uclsſures. 


Inquiſition upon the Statute againſt |. 


pulling down Incloſures. 66 


Indebitatus aſſumpſit. 
Indebitat. aſſumpſit pro opere facło lies 
8 


well enough. 

For money received of the Plaintiff 
by one Thomas Buckner, by the 
appointment, and to the uſe of 
the Defendant. Good after a 
Verdict. 42 

Lies not againſt the Executors of a 
Treaſurer or Sub-Treaſurer of a 
Church, or the like. 163 

An Action is brought upon an in- 
debitat. aſſumpſit, and quantum me- 
ruit; the Defendant pleads, That 
the Plaintiff and himſelf account- 
ed together; and that the Plain- 
tiff in conſideration that the De- 
fendant promiſed to pay him 
what was found due to him upon 
the foot of the Account, diſ- 
charged him of all former Con- 
tracts. 205, 206. and held to be 
a good Plea, 

Indebitat. aſſumpſit will not lie upon 
a Bill of Exchange accepted. 

285,286 

Indebit. aſſumpſit for Wares ſold, and 
no Evidence given of an agree- 
ment for the price. 295 


Indidtment. 


Am Act of Parliament creates a new 
Oflence, and appoints other ways 


of proceeding than by Endier- 


| 


ment, yet if there are no negative 
words, an Indictment lies. 34 
Indictment for theſe words, 27%. 
When ever a Burgeſs of Hull puts 


on his Gown Satan enters into him. 


35 
Moved to quaſh an Inditement, be- 
cauſe the year of our Lord in the 


78 


caption was in figures. 
Infant. 


A man declares, That the Defendant 
in conſideration, that the Plaintiff 
would let him take ſo much of 
his Graſs, promiſed, &c. held to 
be good Conſideration, though 
the Plaintiff were an Infant. 25 

V. tit. Appearance. V. tit. Appren- 
tice. 

V. tit. Recovery, 

V. tit. Notice. 


Information. 


An Information does not lie againſt 
a Lord, for taking unreaſonable 
Diſtreſſes of ſeveral of his Te- 


nants. 71, 288 
V. tit. Recnſants. 


Intendments. 


Ine. 


V. 67. 


V. 172. 


Judge. 


No Action upon the Caſe lies againſt 
a Judge upon a wrongful commit- 
ment. 184,185 


Juries. 


The Table. 


Juriet. 


If a Knight be but return d on a 
Jury, when a Peer is concern d, 
it's not material whether he ap- 
pear and give his Verdict or no ? 

226 


Labourers. 


N Enditement for retaining a 
Servant without a Teſtimo- 
nial from his laſt Maſter, 
quaſht for imperfection. 78 


Leaſe. 


A Licence to enjoy till ſuch a time, 
whether it be a Leaſe or no, and 
how to be pleaded ? 14,15 

Uncertain limitations and impoſſible 
limitations of commencements of 
Leaſes. 180 

A Biſhops Leaſe good, upon which 


the whole rent is reſerved upon | 


part of what was accuſtomably 


demiſed. 203, 204 
Libel. 
V. 58. 
Limitation. V. Condition. 


Limitation of Eſtates. 


A man deviſeth a term to one for 
life, the remainder to another for 
life, and if the remainder-man 
for life, die, without iſſue of his 
body begotten,then toa ſtranger : 


whether is this a good Limitation 
or not? 50,51,&c. 

V. A term ſetled in truſt, with re- 

mainders to perſons not in being. 
114, 115 

V. Covenant to ſtand ſeix d. 

A man Covenants to ſtand ſeiz d to 
the uſe of his eldeſt Son, and the 
Heirs-males of his body, remain- 
der to the uſe of the Heirs-males 
of his own body, remainderto his 
own right Heirs. 226,237,238 


Limitation of ATions. 


What Actions between Merchants 
are within the Statute of Limita- 
tions, and what not? 70,71,268, 


269 
The Statute of Limitations how to 
be pleaded ? 39 


Action upon the Caſe againſt a She- 
riff, for that he levied ſuch a ſum 
of money at the Plaintiffs Suit, 
and did not bring the money into 
Court at the day of the return of 
the Writ, Whether is this Acti- 
on within the Statute of Limita- 
tions, or not ? 245 


Livery. 


A man choſen by a Company in 
London to be of the Livery, and 
refuſing to ſerve, cannot be com- 
mitted. 10 


Livery deins le view. 


A woman makes a Feoffment, and 
gives Livery within the View; 
then ſhe marries with the Feoffee 

before 


£ The Tatle 


— 


— 


before he enters; whether has 
this entermarriage deſtroyed the 
operation of the Livery within 


the view. 91 
M. 
Mandamns, 
Writ of Mandamus to the Ma- 


ſter and Fellows of a Col- 
ledge in Oxford, to reſtore 
a Fellow; whether it lies, 
or not? 82, 83, &cc. 


Market. 


Action upon the Caſe for keeping 
a Market in prejudice of the 
Plaintiffs Market, does well lie, 
although the Defendant does not 
keep his Market on the ſame day 
that the Plaintiff keep his. 69 


Melius inquirendum. 


V. 82. 
Mi ſericordia. 


Whether ought a Miiſericordia or a 
Capiatur to be entred upon a re- 
lia verificatione ? 73 

Miſnoſmer. 


V. Cap. Excommunic. 


Monopoly. 


Whether is the Patent of Incorpo- 


ration to the Canary · Company a 
Monopoly or not ? I 


Monſtrans de faits. 


The Plaintiff in Quare Impedit de- 
clared upon a Grant of an Ad- 
vowſon to his Anceſtor, and ſays 
in his Declaration, Hic in cur 
prolat. but has it not to ſhew 3 
moved, That foraſmuch as the 
Defendant had gotten the Deed 
into his hands, the Plaintiff 
might take advantage of a Copy 
thereof, which appeared in an 
Inquiſition found temp.Edw. ſex ti. 
and denied. 266 


N. 
Non- claim 


Oes not bar a Title to enter 
for a Condition broken. 4 


Non- con formiſts. 


A Caſe upon the Oxford-A@ againſt 
Non-conformiſt-Miniſters. V. 68 


Non-tenure. 


Non-tenure pleaded in abatement, 


181 
Non: tenure, when a Plea in Bar, and 
when only in abatement. 249, 250 


Notice. 


When requiſite, and when not; 
and whether Infancy be any ex- 


cule 


The 
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cuſe in ſuch caſe or not? 86, 
87, &c. 300, 301, 302, 303, CC. 


Novel-aſſignment in Treſpaſs. 
V. 89. 
Nuſance. 
It is no Nuſance to ſtop a Proſpect, 
ſo the light be not darkned. 55 


Whether is it a Nuſance for a Rope- 
dancer to erect a Stage in a Town 


or City ? 76 
. 168, 169 
V. 202 
O. 
Oath. 


Atra- Judicial Oath. V. Adlion 
upon the Caſe. 


Obligation. 


Whether or no may a ſecond Bond 
be given is ſatisfaction of a for- 
mer. 221, 225 


Officer, 


Inveſtiture does not make an Offi- 
cer, when he is created by Patent. 
123 

Orphan. 


A man brought to the Bar by Ha- 
beas Corpus, being committed by 
the Court of Aldermen, for mar- 


rying a City- Orphan. 77,79,80 


Outlawry. 
90. 
Oyer. 


Of Letters Patents. V. 


P. 
Pardon. 


Hat is pardoned by a Par- 
W don of all Offences? 102 
Parliament. 


V. Habeas Corpus. 


Partners in Trade. 


| One of them becomes Bankrupt : 
the other ſhall not be charged 
with the whole; otherwiſe, if 
one of them die. 45 


Paſture, 


Whether is a Cuſtom to have a ſeve- 
ral Paſture, excluding the Lord, a 
good Cuſtom or not? 74 


Penſion. 


A Parſonhas a Penſion by Preſcripti- 
on. How may he recover it. 218 


Uu Perjur; 


The Table. 


— 


Perjury. 
In a Court-Baron, indictable. 
Phyſicians. 


55 


The calling of a Phyſician does not 
Priviledge a perſon, that's choſen 
Conſtable. 22 


Pleading. 


An Executor pleads ſeveral Judg- 
ments in Bar; but for the laſt he 
does not mention, when it was 
enter'd, nor when obtain'd, and 
the Plea was held to be naught, 
upon a general Demurrer. 350 

A Surrender into the hands of two 
Tenants of the Mannor, out of 
Court, — com ſæetudinem, 
Ge. without ſaying, that there 
was a Cuſtom in the Mannor, to 
warrant ſuch a Surrender. 61, 62 

V. A cuſtomary way of Pleading in 
Briſtow to an Action of Debt up- 
on a Bond. 96 

Pleading to an Inditement for not 
repairing the High-ways. 112 

Pleading in an Action upon the 
Caſe upona promiſe to pay money 


in conſideration of , 


169 
V. Tit. Prerog. Poſſeſſeo fratris. 
V. 120 


Prennnire. 
An Action upon the Statute of Præ- 


munire, for impeaching in the 
Chancery a Judgment given in 


the Kings Bench; whether it lies 
or not? 59, 60 


Prerogative. 
Whether may the King relinquiſh 


his own, and traverſe the Title 
ſhewn for the party, or not? and 


in what Caſes? 276, 277, 278 
Preſcription. 
| A Preſcription for Toll. 104, 105, 


231, 232 

preſcribes for a way over B's 
d to Black-acre, and drives 

fs Beaſts over B's ground to 
Black-acre, and then to a place 
beyond Black-acre 3 adjudged up- 
on a Demurrer, T hat he could not 
lawfully do ſo. 190, 191 


Preſeatmert. 
Quaſht, becauſe it does not expreſs 


4. 


before whom the Seſſions were 
held. 24 


Prixting. 


Whether are the Letters Patents 
good in Law, whereby the ſole- 
Printing of Almanacks is granted 
to the Company of S8tatroners, 

256, 257 


Priculedge. 


An Arch-Deacon priviledged from 
the Offioe of Expenditor to the 
Commiſhoners of Sewers. 282 


V. Tx. Phi 
| Pro. 
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Prohibition. 


To ſtay proceedings upon a Libel 
againſt one for teaching School; 
denied, 

To ſtay a Suit for calling a woman 
Whore, deny'd. 21, 22 

Incumbent of a Donative cited into 
the Spiritual Court, for marry- 
ing without Licence, prays a Pro- 
hibition, denied. 22 

Whether {hall a Prohibition go to 
an Inferiour Court, for holdwg 
Plea, when the cauſe of Action 
ariſeth out of their Juriſdiction, 
till after ſuch time as the Defen- 
dant has pleaded to the juriſ- 
diction, and that his Plea be diſ- 
allowed ? 63,64,31 

A Prohibition prayed for, that in 
the Spiritual Court they cited the 
Miniſter of a Donative to take a 
faculty to Preach from the Biſhop. 

90 

Moved for a Prohibition to the 
Spiritual Court, becauſe they 
proceeded to the Probate of a 
Will, that contained deviſcs of 
Lands, as well as bequeſts of per- 
ſonal things. 90 

Prohibition to ſtay a Suit by a 
Proctor for his Fees; denied. 

167 


Promiſe. 


How a Promiſe may be diſcharged. 
205,206,262 


— — 


Quare Impedit. 


Hen in a Declaration in 

Quare Impedit the Plain- 

tiff muſt alledge his Pre- 
ſentation tempore pat is, 

and when he needs not. 

230 

Proceſs in Quare Impedit upon non- 
appearance of the Defendant by 
the Stauute of Mariebridge, cap. 


12. 248, 249 
Two Judgments in a Quare Impedit. 
2545253 


Que eſtate. 


A thing that lies in grant, may be 
claimed as appurtenant to a Man- 
nor, by a Que eſtate in the Man- 
nor. 232 


R. 
Recovery, ſc. Common Recovery. 


Ide Gardlian. 


Whether can an Infant, that ſuffers 
a Common Recovery, reverſe it 
when he comes of age? 49 

What ſhall be bar'd by a Com- 
mon Recovery, and what not? 

108, lo, &c. 


Uu 2 A Com- 


The 
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A Common Recovery ſuffered of 
Lands in Shrewsbury, and the Li- 
berties thereof; good to pals 
Lands in the Liberties of Shrews- 
bury, though lying out of the 
Town of Shrewsbury. 206 


The pleading of a Common Reco- 
V 


very. V. 218,219 
There are two Pariſhes adjoyning, 
Rippon and Kirby- Marſtone and 
withinthoſe two Pariihes are two 
Tons of the ſame names: A 
man has Lands within the Pa- 
riſhes, but not within thoſe 
Towns: and ſuffers a recovery 
of Lands in Rippon and Kirby- 
Marſtone generally: but the 
Deed to lead the Uſes, ment1- 
ons the Lands as lying in the 
Pariſhes of Rippon and Kirby- 
Maritone, 250, &c. 


Recuſance and Recuſancy. 


An Information for not coming to 
Church, may be brought upon the 
Stat. of 23 Eliz, reciting theclauſe 
in it, that refers to 1 Eliz. 191 

To an Endictment for Recuſancy, 
Conformity isa good Plea, but not 
to an Action of Debt. 213 


Reddendo ſingula fingulis. 


8 
2 Releaſe. 


A man makes a Releaſe of all De- 
mands and Titles, u operator ? 


99,100 
Reparations of Churches. 


Pariſhioners how compeNlable to re- 


pair their Pariſh-Church? 194, 
236,237 

The greater part of the Pariſh ſhall 
conclude the Leſſer for enlarging 
the Church, as well as repairing it. 
236, 237 

The Chancel of a Pariſh-Church, 
whereof the Rectory is Impropri- 
ate,is out of repair. Whether can 
the Ordinary ſequeſter theTythes? 
258, 259, Kc. 


Requeſt. 


An Action for keeping a paſſage ſtopt 
up, ſo that the Plaintiff could not 
come to cleanfe his gutter ; ought 
the Plaintiff to lay a Requeſt? 27 


Reſervation. 


A Heriot or 40 s. reſerved to the 
Leſſor and his Aſhgns, at the Ele- 
ction of the Leſſor, his Heirs and 
Aſhgns 3 yet cannot the Deviſee 
of the Leſſor have either the He- 
riot or 40 5. 216,217 


Return, falſe Return. 


Action upon the Caſe againſt a She- 
riff, for that he arreſted ſuch a one 
at the Plaintiffs Suit, and ſuffered 
him to go at large, and at the day 
of the return of the Writ, return- 
ed that he had his body ready. The 
Defendant demurs generally. 57 

In alike Action the Defendant pleads 
the Stat. of 23 H. 6. cap. 10. and 
adjudged againſt the Plaintiff, 

259, 240 


V. Adion pon the C ale, 
Robbery, 


| The Table. 


Robbery. 


An Adtion lies againſt the Hundred 
upon the Statute of Wincheſter, 
though the Robbery were not 
committed in the High-way. 221 


ͤ—— 


8. 


Scandalum Magnatum. 


Y Lord is an un- 
worthy perſon, and does 
things againſt Law and Rea- 
ſon. Actionable. 232, 

233, &c. 


Scire Facias. 


Scire facias upon a Recognizance 
in Chancery: there is a demur- 
rer to part, and iſſue upon part. 
Judgment muſt be given in the 
Court of Kings Bench upon the 
whole Record. 29 

Scias facias againſt Executors to have 
exccution of a Judgment obtain- 
ed againſt their Teſtator z they 
plead , That a Ca. Sa. iſſued 
againſt him, upon which he was 
taken, and that he paid the mo- 
ney to the Warden of the Fleet, 
who ſuffered him to go at large. 
This held to be no plea. 194 


Seal, 


Whether docs the Seals being bro- 
ken off, invalidate a Deed, &c. 
given in Evidence? 


9 


| 


S ei ſin of an Office. 


What ſhall be a Scifin of an Office 
and what not ? 122,123 


Serjeants at Law. 


What Serjeants Rings ought to 
weigh. 9 
Priviledge of Serjeants. 226 


Statute-Merchant and Staple. V. Ad- 
miniſtrators. 


Summons, 
V. 197. 


Superſedeas. 


The very ſealing a Writ of Error 
is a Syperſcdeas to the Execution. 
28 

The Stat. of 13 Eliz. cap. g. where it 
is ſaid there ſhall be no Superſe- 
deas, ec. hath no reference to the 
Court of Kings Bench, but only 
to the Chancery. 45 

A Writ of Error in Parliament in 
what Caſes is it a Super ſedeas, and 
in what Caſes not ? 106, 285 
V. 112 
Whether is a Sheriff obliged at his 
years end to deliver a Writ of 
Superſedeas over to the new She- 
rift ? 222 


Survivor. 


The Condition of a Bond is, That if 
the Obligor ſhall pay yearly a 
ſum of money to two ſtrangers, 

during 


The 


— 


Table. 


during their two lives, that then, | 
&c. Reſolved that the payment 
is to ceaſe upon the death of ei- 
ther of them. 187 


— 


_—_— — 


— 


T. 


Tenant in Common, 


Enant in Common ſues with- 


out his Companion. 102 
Lender and Refuſal. 
Where ever Payment will do, Ten- 
der and Refuſal will do. 77,78 
Toll. 
Toll-thorough. 47,48 


V. Preſcription. 
Toll-thorough and Toll -traverſe. 
231, 232 


Treſpaſs. 


uſtification in Treſpaſs. 75 
hether does an Action of Treſ- 
paſs lie for immoderately riding 
a lent Mare? 210 

In an Action of Treſpaſs it appears 
upon Evidence, that the Fact, if 
true, was Felony ; yet does not 
this Evidence deſtroy the Plain- 
tiffs Action. Otherwiſe, if it had 
appear'd upon the Declaration. 

282,283 


Trover and Converſion. 


A Sheriff may have an Action of 


Trover and Converſion for Goods 
taken by himſelf in Execution 
upon a Fieri facias. 30, 3 1 

Trover and Converſion decem pari- 
rium tegularum & wvalorum, Angl. 
of ten pair of Curtains and Val- 
lance : held good. 46,47 

V. 135, 136, &c. many Caſes of 
Trover and Converſion, and of 
pleading in that Action. 

Trover and Converſion de tribus 


ſtruibus feni, 289, 290 
Trial. 
Motion for a new Trial. 2 


An Action of Covenant 1s laid at 
Tork : iſſue is joyn d upon a mat- 
ter in Barwicks where ſhall the 
Trial be? 36,37, KC. 


Biber. 
Turfe, Gravel, and Chalk, not tyth- 


able. 
If the Endowment of the Vicarage 


be loſt, ſmall Tythes muſt be paid 
according to Preſcription. 50 
Tythes of Cattel feeding in a Com- 
mon, where the Pariſh is not cer- 
tainly known. a 216 
A modus to the Rector is a good 
Diſcharge againſt the Vicar. 7bid. 
A Parſon (hall not have Tythe both 
of Corn and of Sheeptaken in pro 
melioratione agriculture infraterras 
arabiles, ec. ibid. 
V. tit. Cuſtom. 


V. 
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V. 
Venire Facias. 


| Verire Facias returnable coram 


nobis apud Weſim, held 3 
1 


Venue. 


A Venue refuſed to be changed, be- 
cauſe the Plaintiff was a Counſel- 
lor at Law. 64 


Verdict. 


When a Declaration will bear two 
Conſtructions, and one will make 
it good and the other bad; the 
Court, after a Verdict will take it 
in the better ſenſe. 42, 43 

Matters helpt after Verdict. 70, 74,75 

V. tit. Jeofails. 


Niem. 


A Jury never ordered to View be- 
ore their appearance, but in an 


Aſſize. 41 
Ville. | 

What makes a Ville in Law? 78, 
* 


Viſitation of Churches. 


What Eccleſiaſtical Perſons are viſi- 
table, and what not. II, 12 


Univerſity. 


Indebitat. aſumpſit againſt a Colledge 
in Oxford, the Chancellor of the 
Univerſity demands Conuſance; 
whether is his Cauſe within the 
Priviledge of the Univerſity or 
not ? 163, 164 


Voluntary Conveyance. 


What ſhall be ſaid to be a Voluntary 
Conveyance within the Statute of 
Bankrupts, and what not. 76 


Voucher. 


A Tenant in an Aſſize avoucheth 
out of the line, is it peremptory 
or not? 7.8 


Uſes. 


V. Covenant to ſtand ſei ſed. 

V. 175, 176, &c. 

A man granted a Rent to one to the 
uſe of another, and Covenants 
with the Grantee to pay the 
Rent to him, to the uſe of the 
Ceſtuy que uſe. The Grantee brings 
an Action of Covenant. 223 

Whether is the reſervation of a 
Pepper - Corn a ſufficient Conſi- 
deration to raiſe an Uſe, or not? 


262, 263 
Oſary. 
V. 69. 


| 
| 
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W. 
Wages. 
F a Mariner or Ship-Carpenter 
run away, he looſeth his Wages 
due. 93 


Warrant of Attorney. 


Judgment enter'd of another Term 


than is expreſſed in the Warrant 
of Atturney. I 


Warranty. 


Feme Tenant in tail, remainder to 
her Siſters in Fee : the Tenant in 
tail and her Husband levy a Fine, 
to the uſe of them two and the 
Heirs of the body of the Wife, 

the remainder to the right Heirs 


are not? 


of the Husband; with Warranty 
againſt them and the Heirs of the 
Wife, The Wife dies without 
iſſue. 181 
He that comes to Land by the li- 
mitation of an Uſe may rebut. 


192, 193 
Maſte. 

What is Waſte and what not? 94,95 
Will. 


A Will drawn in the form of a 
Deed. II 


7 
Whether muſt the Will of a Feme 
Covert be proved ? 211 


The pleading of a Will of Land. 2 17 
Miineſſes. 


Who are good Witneſſes and who 
21,73, 4,107,283 
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